
IN THE COURT OF APPEAL FOR THE STATE OF CALIFORNIA

FOURTH APPELLATE DISTRICT, DIVISION ONE

In the Marriage of Elena and )
Aaron Feldman )

) D 047896
Elena Feldman, )

)
Petitioner and Respondent, )

and ) (Super Ct.
) D479546)

Aaron Feldman , )
)

Respondent and Appellant. )
)

ON APPEAL FROM THE SUPERIOR COURT OF SAN DIEGO COUNTY

JUDGE RANDA TRAPP JUDGE PRESIDING

RESPONDENT'S BRIEF

INTRODUCTION

Aaron Feldman (Aaron), failed to comply with the policy of this state to

disclose critical information during a dissolution proceeding. The information was

critical to place Aaron and his wife, Elena Feldman (Elena,) on an equal footing

to protect the community estate, address interim fmancial issues, and litigate issues at

trial.

During the parties' 34-year marriage, Aaron created under the name of

Sunroad Enterprises (Sunroad), an empire of companies valued at over $100 million.

However, in the dissolution proceeding, Aaron moved at a snail's pace in disclosing
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any information about Sunroad. For example, in early February 2004, Aaron

purchased a $6,000,000 residence on Calumet in La Jolla. (A.A. p. 480.) In March,

escrow closed. In April, without disclosing the purchase, Aaron claimed he was

paying "rent" on the Calumet residence. (A.A. p. 280.) After many depositions and

discovery, Aaron's September 2004 Income and Expense declaration finally admitted

he personally paid the property taxes, insurance and maintenance on Calumet. (C.T.

p.335.)

Aaron also did not disclose newly-formed companies, million-dollar land

acquisitions, million-dollar transfers out ofthe country, or a $1,000,000 bond. Based

on Aaron's "pattern of conduct," the trial court concluded that Elena, at considerable

expense, "had to fight to get every piece of information in the case." Elena

ultimately showed that Aaron had breached his duties of disclosure under the Family

Code. Under Family Code sections 271 and 2107 subdivision (c), the court

sanctioned Aaron $250,000, to deter repetition ofhis "hide the ball" conduct, and

awarded Elena $140,000 in attorney's fees.'

On appeal, Aaron contends that the sanctions constituted punitive damages,

which should be reversed based on a de novo standard of review. However,

sanctions are not punitive damages, and the correct standard of review ofan attorney

tee order and a sanctions order is abuse ofdiscretion. "A sanctions order under

Family Code section 271 is reviewed under the abuse of discretion standard." (In re

Marriage ofBurgard (1999) 72 Cal.AppJd 74, 82.) The same standard applies to

an award under section 2107.

lUnless otherwise noted, all statutory references are to the Family Code. Section 271
provides in relevant part that "[a]naward of attorney's fees and costs pursuant to this section
is in the nature of a sanction." Section 2107, subdivision (c) provides in relevant part that
"Sanctions shall be in an amount sufficient to deter repetition of the conduct ... and shall
include reasonable attorney's fees, costs incurred, or both." For simplicity, 2107
subdivision (c) shall be cited 2107 (c). .
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Aaron contends that his admitted failure to disclose timely was inadvertent

and that he should not be sanctioned. The trial court disagreed, on the ground that

Aaron's "'clear pattern of conduct' [showed he] 'had no intention of complying with

the policy of the state ofCalifornia."'

As will be demonstrated below, many ofAaron's arguments have been

waived by his failure to raise issues in the trial court or to attack all of the grounds

available to affirm the judgment.

When the trial court's order is reviewed under the proper standard, this court

should affirm the sanctions and the fees.

STATEMENT OF THE CASE

Aaron and Elena were married in Mexico in April 1969. They had four

children. At the time oftheir separation in August 2003, one child had died and the

other three were adults. (A.A. p. 3.i During the marriage, Aaron created a large

number ofcompanies under the name Sunroad Enterprises (Sunroad).'

2 The record on appeal consists of three volumes of Clerk's Transcript (hereinafter "Vol.
C.T. p._"), four volumes of Appellant's Appendix by Augmentation (hereinafter "Vol.
A.A. p. _"), deposition video excerpts, and a two page stipulated augmentation. The
reporter's transcript consists of the hearing, held on September 29, 2005 (hereinafter
"R.T. p. "), "

3 Aaron asserts that all of the companies are his separate property, based on a prenuptial
agreement and a claim that all of the companies can be traced to post-incorporation gifts
and loans from his father, Angel Feldman. However, when Sunroad was originally
formed the stock was issued solely in Elena' name. The stock remained in her name for
over two years before Aaron transferred it to himself. The characterization of the
companies is one of the key issues to be tried subsequently. Regardless of ownership, the
size and value of the companies is relevant to the issue of spousal support. Although
Aaron's brief describes the assets as "Aaron's businesses", or "100% owned by Aaron,"
for purposes of this appeal, the companies will be characterized as community property.
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On September 2, 2004, Elena filed a motion for breach of fiduciary duty and

attorneys' fees. Hearing was set for November 2004. (C.T. p. 1.) The motion was

accompanied by Elena's 35-page declaration outlining a host of disclosure violations

by Aaron. (C.T. pp. 1- 35.)

Pursuant to sections 271, 1100 subdivision (g), 2030 and 2107 (c), Elena

requested $250,000 in sanctions and $65,000 in attorneys fees. (1 C.T. pp.49-54.)

Elena's Income and Expense Statement and Declaration showed 1) she had no

income (other than spousal support), 2) had incurred $400,788 in attorneys fees and

costs, and 3) had already spent $50,000 on the disclosure issue and anticipated

spending more. (1 C.T. pp. 50, 53-56, 63.)

Aaron filed a responsive declaration and Income and Expense declaration. (1

C.T. p. 73.) In his declarations he estimated he had a net worth of "$50,000,000 +"

and he had incurred $403,838 in attorneys fees and costs. (1 C.T. pp. 74, 77.) His

income and distributions exceeded $3,000,000 a year. (1 C.T. p.77.) Aaron denied

he had breached his fiduciary duty to disclose, claiming the items he had failed to

disclose were either only a "potential transaction," or "a sound investment made in

the ordinary course of business." Aaron also contended that he simply "rnisspoke."

(1 C.T. pp. 122-123.)

In February 2005, Aaron and Elena engaged in unsuccessful mediation

during which time the motion for breach of fiduciary duty was continued. However

during the mediation process, Elena learned of an appraisal report of Sunroad as of

2003, from the accountancy firm ofHoulihan Lokey Howard & Zukin ("Houlihan"),
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and of the Sunroad debt structure, that Aaron had failed to disclose. Thereafter,

Elena filed additional declarations that detailed additional information that Aaron

had not disclosed, such as nine new business entities; the Houlihan appraisal of the

Sunroad entities; and his unilateral post separation conversion of the businesses

from "C" corporations to "S" corporations. (2 C.T. pp.225-238.)

. Elena updated her request for fees and costs which now totaled $89,528. (2

C.T. p. 235.)4Aaron filed a supplemental response. (2 C.T. pp. 278-352.) Aaron

argued that he did not own the $6,000,000 Calumet residence, it was owned by

Sunroad Holding Corporation. (2 C.T. P 286.) He stated he had disclosed

everything. As to the Houlihan appraisal, it was only a "draft" subject to attorney

client privilege. (2 C.T. pp. 294-297.) Paralegal Kennedy identified the thousands of

pages of documents that had been provided to Elena. (2 C.T. pp. 302-309.) Aaron

stated his attorneys fees and costs now exceeded $1.2 million. (2 C.T. p. 333.)

Videotaped portions ofAaron's and Frederick Tronboll' s depositions were

also submitted to the court for review. (1 C.T. pp. 144, 144A [augmented], 179,

183.) Aside from the patent rudeness of the deponents, the videos showed the

attitude of unwillingness to disclose information unless pursued and pressed.

On the day of the hearing, on September 29,2005, Elena filed an updated

Income and Expense declaration. Elena stated her entire fees and costs to date were

$1,226,672 (2 C.T. p. 357) and her fees relative to the motion were $122,853.45. (2

4 Elena lodged exhibits 30-39 that are found at C.T. pp. 239-269.

5



C.T. pp. 357, 364.) Attorney StephenWagner, of Sacramento, was associated into

the case on the same date. (2 C.T. p. 360.)

After a hearing before the HonorableRanda Trapp, the trial court awarded

sanctions of$250,000 under sections 2701 (c) and 271 and attorneys fees of

$140,000 under section 1101, subdivision (g).5 (2 C.T. p. 369, 3 C.T p. 556 [minute

order]; R.T. p. 1-84; See also 3 C.T. pp 430-515.) A sanction under 2107 (c) does

not requireharm, but requiresonly a breach of the duty of disclosureas set forth in

sections 721 or 2102, which the court found here.

It its findings and order, the trial court found, among other things, that: Elena

"had to fight to get every piece of information;" Aaron's failure to disclose was

intentional, and showed "a clearpattern that he had no intentionofcomplyingwith

the policy of the State of California;" Aaron was trying to circumventthe process

("hide the ball"); there was no "big businessexception" to the duty to disclose; the

information Aaron failed to disclose was "material," and required multiple

depositions, and althoughthere was no requirement that Elena suffer harm from

Aaron's failure to disclose, she did suffer harm because "she was not given the

opportunity to come to court. . . to protect what may be communityproperty." (3

C.T. pp. 576-580.)

5 Section 1101 subdivision (g) provides in relevant part that, "Remedies for breach of the
fiduciary duty by one spouse, including those set out in Sections 721 and 1100, shall
include, but not be limited to, ... plus attorney's fees and court costs." For simplicity,
1101 subdivision (g) shall be cited 1101 (g) in this brief.
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The Findings and Order After Hearing was filed January 4, 2006. (3 C.T. p.

576.) On January 19, 2006 Aaron filed a Notice of Appeal. (3 C.T. p. 590.) Aaron

posted bond and has not paid the sanctions or attorney fees.

STATEMENT OF THE FACTS

Elena and Aaron were married for 34 years. Elena was a homemaker and

raised the parties' four children to adulthood. Aaron was responsible for the

operation and management of the family finances, including the various family

corporate businesses. Aaron was extremely controlling and domineering, and over

time as their fortunes improved he became more and more secretive about the vast

empire ofcorporations that he created. Aaron prohibited Elena from access to

financial information about the corporations. When Elena asked about finances,

Aaron became extremely angry. (1 C.T. pp. 3-5.)

Aaron was served with the Petition for Dissolution on August 19~ 2003.

On August 24,2003, he, along with their two adult sons who work with him in the

business, locked Elena in a bedroom in the parties' house overnight to coerce her

into a settlement on terms very unfavorable to her. He removed the telephone

from the wall when Elena tried to call 911, and refused to let her leave until she

agreed to a full settlement on his terms, which included her moving out of the

residence, not using the "Feldman" name after 34 years ofmarriage, dismissing

her attorney, and not speaking to any attorney for five more months. Elena

obtained a permanent restraining order against Aaron for three years as a result of

this behavior. (1 C.T. p. 4.)
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Elena served Aaron with a Request for Production ofDocuments on

September 5, 2003, Form Interrogatories on October 22,2003, and noticed him for

his deposition. However, Aaron's reluctance to disclose information about the estate

continued through the dissolution proceedings and he repeatedly failed to produce

documents or provide material information, even when asked. Aaron had superior

knowledge regarding these extremely complex businesses, as well as unfettered

access to its employees, accountants, lawyers, information and documents. (1 C.T.

pp.5-6.) Elena had to rely on Aaron to fully disclose to her the extent oftheir assets

accumulated over a 34 year period. (1 C.T. p. 5.) Aaron's reluctance to disgorge.

information substantially increased the legal fees and costs in this case. (1 C.T. p. 5.)

In March 2005, Elena found out she had breast cancer and she had a double

mastectomy in April 2005. She underwent chemotherapy, but despite this she

attended her and Aaron's depositions. However, she could not withstand Aaron's

behavior and expensive game playing. (1 C.T. p. 36.) Aaron's tardy disclosures of

corporations, notes, loans, mergers, acquisitions, and assets worth many millions of

dollars "resulted in increased attorney fees and costs, and a significant delay of the

case." (C.T. p. 26.). Elena argued that fiduciaries should not be free to parse words to

avoid disclosure. Elena expressed her concern that she had no way of knowing if she

had received full and accurate disclosure. She said, "Aaron has not made full and

accurate disclosures since day one and continues to fail to disclose material changes,

despite being asked." (1 C.T. p. 26.) Aaron and his staff engaged in a game of only

providing information when Elena framed questions based on equal knowledge. To
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get an answer to a question, Elena had to know enough about an undisclosed

transaction to ask precisely the right, narrow question (1 C.T. p. 26; Aaron's Depo. p.

681, In. 10 ["There you go, see, ask the right question, you might get the right

answer"]; R.T. p. 59.) The problem was Elena did not have equal knowledge. In

the four deposition sessions before the motionwas filed, Aaron became more and

more evasive, eventually answering "I don't know," "I do not recall," "I do not

remember," or I cannottell you" approximately 349 times during his last session.

Elena requested $250,000 in sanctions under section2107 (c). (1 C.T. p. 26-27.)

Elena's case for fees and sanctionswas based upon Aaron's failure to timely

and promptly tum over informationunder sections 271, 1101 (e), 2100, 2102, and

2107 (c). Elena explainedthat getting the information after the passage ofmany

months was insufficient. (1 C.T. p. 149.) She asked, "Is my attorney required to

constantly and tenaciouslypush for this information at my expense, when it should

have been disclosedimmediately, accurately and voluntarily?" (1 C.T. p. 150.)

The answeris "no," under the Family Code.

The evidence in support ofthe court's order is reflected by the breaches

alleged and proved. The facts are supported by references to the record on appeal.

Breach No.1
Aaron's Failure to Disclose the Purchase of a $1,000,000 Israeli Bond

1.

2.

June 2003, Aaron Feldman Negotiating Bond (NOL. 10, 1
A.A. p.205.)
July 10, 2003, Aaron Feldman letter to Government of
Israel that bond be assigned as collateral security for loan.
(NOL 11, 1 A.A. p. 207)
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3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

Sept. 5, 2003, 1st Demand for Production of Documents
Request Bonds & Loans Apps. (NOL. 1, 1 A.A. pp. 48, p.
55 [bond certificates] p. 61 [loan apps.] p. 71 [debts].)
Oct. 10, 2003, Aaron serves response; Fails to Disclose
(NOL.4, 1 A.A. p. 140; R.T. p. 41 [court notes failure to
disclose]. )
Oct. 22, 2003, Served Form Interrogatories; Requires
Production Of Schedule of Assets and Debts ("SAD")
NOL. 3, 1 A.A. p.l0?)
Oct. 27, 2003, Aaron receives "Thank You" letter re:
$1,000,000 investment (NOL. 12, A.A. p. 209.)
November 17, 2003 Atty. Morris Letter Requesting
Further Response. (NOL 2, 1 A.A. p. 66, p. 78 [request re:
bonds deficient].)
Nov. 24, 2003, Aaron serves "SAD"; Fails to Disclose
(NOL.4, 1 A.A. p.l10.)
Jan. 28, 2004, Aaron serves Supplemental Response to
Demand. Fails to Disclose Bond again; (NOL. 5, 1 A.A.
pp. 126, 140 [Aaron states he has produced documents
and to his knowledge there are no additional documents].)
Jan.28, 2004, 2nd Deposition Aaron testifies no personal
loans wI Bank of Leumi. No Disclosure. (NOL. 6, 1
A.A. pp. 154, 221.) Aaron is specifically asked "do you
have any transactions, any business transactions,
regarding the state of Israel? Ans. No." (1 A.A. p. 174,
Depo. p. 221, Ins 11-25.) "Do you personally have any
loans outstanding that are due to Bank Leumi?" Ans.
"No." (1 A.A. p. 174, Depo. p. 222, In. 22.)
Feb. 20, 2004, Letter to McMahon Re: Update of Aaron's
SAD (NOL. 7, 1 A.A. p.196.) Aaron is asked, "have there
been any financial changes since Aaron filed his SAD?"
(1 A.A. p. 197.)
Feb. 27, 2004, I" Disclosure by Aaron Feldman of Israel
Bond. Aaron issues a "Notice of Corrections to SAD."
(NOL 8, 1 A.A. p. 202.)
March 11, 2004, Elena subpoenas Aaron's documents
from Bank of Leumi; produced August 2004. (1 C.T. p.
9.)
July 23, 2004 Aaron Deposition parses words about
buying an Israeli Bond. "I do not know what Israeli bond
you're talking about." (2 A.A. p.22I; Depo. p. 584; R.T.
p.37-38.)
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15.

16.

17:

September 2, 2004, Elena filed her motion for attorneys'
fees and sanctions for Aaron's failure to make disclosure.
(1 C.T. p. 1.)
September 9, 2004 Aaron files errata sheet to his
deposition. (AF NOL 23, 3 A.A. p. 723..)
September 29, 2005 Hearing before Judge Trapp, Aaron's
attorney admits, "information about the bond and the note
that equated to the bond, ... the disclosure should have
been made in SAD sent 12/1/03." (R.T. p. 72.) Attorney
admits "He should have disclosed the existence of the
bond and corresponding obligation in November." (R.T. p.
42.)

The evidence shows that Aaron did not disclose in response to the Demand

for Production, he objected to it. The Israeli Bond was not disclosed in his

Supplemental Response, nor listed on Aaron's Schedule of Assets and Debts that

was signed only one month after Aaron acquired the Bond, nor disclosed in

response to her attorney's informal requests. (1 C.T. p. 10.) Upon being asked

specifically if he had any debts at the Bank of Leumi, or any transactions with the

State 'of Israel, 'at his January 28, 2004 deposition, he answered, "No." (1 A.A. p.

174.)

The trial court found based upon the timeline above, "It is unacceptable to

negotiate a bond on June of 2003; receive a demand for production of documents

in September of 2003; and fail to dis~lose on October io" of 2003. It is

inexcusable to then be served on October 22, 2003, with a request for Form

Interrogatories and a production of the Statement of Assets and Debts; to receive a

"thank-you" letter for the million-dollar Israeli Bond investment on October 27,

2003; and then to serve your Statement of Assets and Debts on November 24,
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2003, and fail to disclose it. That is just a pattern of what has gone on in this case.

Until Respondent has been forced to disclose, he has not done it." (3 C.T. p. 578.)

On appeal, Aaron argues time and time again, "the information was

disclosed." No harm, no foul. Aaron misses the point. The Bond was negotiated

in June 2003 but disclosure did not occur until February 27, 2004 on a Notice of

Corrections to SAD. He never did produce the documents.

Aaron's defense in his pleadings to the non-disclosure was that it was a

million dollar slip of the mind. The court rejected that contention. (3 C.T. p. 577.)

Aaron's second defense in the pleadings and on appeal was that "because the bank

and the corresponding loans had a zero effect on Aaron's net worth," it was

irrelevant. (1 A.A. p. 123; R.T. p. 36.) However, at oral argument Aaron's

attorney expressly abandoned that argument. (R.T. p. 36.) Moreover, taken to its

logical conclusion, Aaron's position would mean that a spouse could purchase

property all over the world, encumber it and not have to notify his partner because

it had a zero effect on net worth. That conclusion does not comport with the intent

of the legislature. (§§ 2100, 2200.) The statutes are designed to let the other party

know, so they can approve, disapprove or seek judicial intervention to protect their

interests. When there is no disclosure, that right is circumvented.

Breach No.2
Aaron's Failure to Disclose his 401 (k) Pension.

1.

2.

Sept. 5, 2003, 1st Demand for Production of Documents,
Request Pension docs. (NOL. 1, A.A. p. 52 [item No.3])
Oct. 10, 2003, Aaron serves response; Fails to Disclose.
(NOL. 5, p. 130 [no response to item No.3.]
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On April 2, 2004, Tronboll testified that Sunroad was negotiating for the

purchase of land in Chula Vista. (NOL No. 16,2 A.A. p. 325, Depo. p. 68, In.6.)

On July 19, 2004, Richard Vann ("Vann") Executive Vice President of

Sunroad, testified that Sunroad was in the process of buying the "Borst" property

in Chula Vista and escrow had been pending for 120 days. (NOL 22, 3 A.A. p.

516.)

Breach 4D - Failure to Disclose Million Dollar Offer For The Centrum
Property

Vann testified at deposition on July 19,2004, that Aaron (Sunroad) had

received a $20,000,000 offer for a portion of the Centrum property in Kearney

Mesa. (NOL 22,3 A.A. p. 518-519, Vann Depo. p. 103.) This multiple million-

dollar offer was not previously disclosed. (C.T. p. 17; See e.g. Request for

Production Item in September 2003, No. 36 [offers to purchase], 1 A.A. p. 59 &

letters from attorney Morris requesting updates].)

Breach 4E - Failure to Disclose Potential Auto Merger/Acquisition

In June 2004, Elena, through her attorney, requested information regarding

any changes to Aaron's income or assets, either personally or through Sunroad,

and ifhe had created any new corporations. (Morris letter, NOL 20, 3 A.A. p.

489.) There was no response. In July 2004, Vann testified that an auto merger

was contemplated but he could not reveal anything about it due to a confidentiality

agreement. (NOL 22,3 A.A. p. 520, Vann Depo. p. 110.) The auto division had
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