
The San Diego City Attorney's Office filed a civil public nuisance case against Sunroad 

Enterprises for creating a public hazard by building an officer tower near an airport in excess of 

Federal height regulations. Upon further investigation the San Diego City Attorney's Office filed 

a criminal complaint against Respondent, a former city employee and current employee of 

Sunroad Enterprises, for illegal lobbying. Respondent filed a motion to recuse the City Attorney's 

Office which was granted. Respondent's motion to recuse the San Diego City Attorney's Office 

should not have been granted because the City Attorney actions in prosecuting both civilly and 

criminally were in the public interest, and the evidence presented at the hearing demonstrated that 

Respondent was being treated in an evenhanded manner. 

STATEMENT OF THE CASE 

Appellant adopts and incorporates by reference the "Statement of the Case" from the 

Engrossed Settled Statement. 

STATEMENT OF FACTS 

Appellant adopts and incorporates by reference the "Statement of Facts" from the 

Engrossed Settled Statement [ESS]. 

DARD OF REVIEW 

On appeal from a trial court's ruling on a motion to recuse a prosecutor's office from 

prosecuting a case, "a reviewing court must determine whether there is substantial evidence to 

support the trial court's factual findings and, based on those findings, whether the trial court 

abused its discretion in ruling on the motion." People v. Parmar, 86 Cal. App. 4th 78 1, 792 

(2001). "A trial court's decision to disqualify a prosecutor may be found to be an abuse of 

discretion if the record does not establish a silfe;,r,ier?t basis for invaxtion of the court's authority.' 

Id. at 793. 
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OSECUTORIAL RECUSAL 

The power to recuse the prosecutor in  a criminal case is regulated by Penal Code section 

1424. That section provides that a motion to recuse "may not be granted unless [it is shown by] 

the evidence . . . that a conflict of interest exists that would render it unlikely that the defendant 

would receive a fair trial." The California Supreme Court has held that Section 1424 sets forth a 

two-part test. First, there must be a "conflict," defined as existing when the circumstances of a 

case evidence a reasonable possibility that the prosecutor's office may not exercise its discretion 

in an evenhanded manner; second, if there is a conflict, it warrants recusal only if the conflict is 

so grave as to render it unlikely that the defendant will receive fair treatment during all portions 

of the criminal proceedings. People v. Eubanks, 14 Cal. 4th 580,591 (1996); People v. Conner, 

34 Cal. 3d 141, 148 (1983). 

Under this test the likelihood that the defendant will not receive a fair trial "must be real, 

not merely apparent, and must rise to the level of a likelihood of unfairness." Eubanks, 14 Cal. 4tI 

at 592. Section 1424 does not allow recusal merely because the prosecutor's further participation 

would be unseemly, would appear improper, or would tend to reduce public confidence in the 

impartiality and integrity of the criminal justice system. Id. 

W e n  ruling on a defendant's recusal motion, the trial court presumes the [city] attorney 

"'properly and conscientiously discharge[d] his duties.'" People v. Superior Court (Martin), 98 

Cal. App. 3d 515,521 (1979) (citing County of Yolo v. Joyce, 156 Cal. 429,433 (1909)). The 

burden is on the defendant to demonstrate the existence of a conflict that actually affects the 

ability of the prosecutor to act impartially. People v. Hamilton., 46 Cal. 3d 123, 139-40 (1988). 

. . . a ,  

. . . . .  

. . . . .  

. . . . . 

. . . . .  
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OTION, NO CONFLICT 

The type of interest that a motion to recuse is directed is limited to those interests that 

conflict with a prosecutor's official function. "When a government attorney has a personal 

interest in the litigation, the neutrality so essential to the system is violated. For this reason 

prosecutors and other government attorneys can be disqualified for having an interest in the case 

extraneous to their official function." People ex rel. Clancy v. Superior Court, 39 Cal. 3d 740, 

746 (1985). In several disqualification cases interest such as financial gain, retribution, or 

impartiality were deemed to be personal interests which conflicted with the prosecutor's official 

functions. In People v. Superior Court (Greer), 19 Cal. 3d 255 (1977), the prosecutor's office war 

disqualified because a woman working in the prosecutor's office was the victim's mother, a 

material witness, and stood to gain custody of the victim's children if the defendant was 

convicted. In Conner, 34 Cal. 3d 141, the district attorney's office was recused due to conflict of 

interest because a deputy district attorney was a witness to and arguably a victim of the criminal 

conduct being prosecuted by others in his office. In Eubanks, 14 Cal. 4th 580, the type of interest 

applicable to motions to recuse were expanded to include institutional conflicts where there was a 

financial contribution to the prosecutor's investigation costs made by the alleged victim. 

Section 1424, on its face, allows recusal on a showing of any 
conflict of interest that renders fair treatment unlikely, and our 
decisions interpreting the statute have not further restricted the 
concept of a conflicting interest. No reason is apparent why a public 
prosecutor's impartiality could not be impaired by institutional 
interests, as by personal ones. We have recognized the existence of 
such ixpemissihle conflict in a scheme that made the official 
budget of a public defender dependent on litigation decisions that 
also affected the interests of the defender's clients (People v. 
Barboza (1981) 29 Cal. 3d 375,380); in some circumstances, the 
same might be true of prosecutors. 

Id. at 595-96. 
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A. OT THE TYPE OF INTERESTS AT ISSUE 

Public interests are not the type of private interest to which a motion to disqualify is 

directed. See, People v. Municipal Court (Byars), 77 Cal. App. 3d 294 (1978); Martin, 98 Cal. 

App. 3d at 521. In Byars, the court was confi-onted with an alleged conflict based upon 

the dual function of the Santa Monica City Attorney's office in both 
prosecuting misdemeanors and defending the city and its employees 
against claims asserted against them. They argue that because 
success in the criminal prosecution may have an effect in the 
defense of civil claims filed against the city and its employees 
arising out of the same set of circumstances, there is at least the 
appearance of a conflict of interest in permitting the city attorney to 
act as prosecutor. 

Byars, 77 Cal. App. 3d at 299. The trial court recused the city attorney's office because it found 

the city attorney's prosecuting discretion might be affected by the responsibility of protecting the 

city against a civil liability where the defendants were arrested for resisting arrest and the 

defendants filed a civil claim against the officers. Id, at 298, Upon review the court of appeal 

reversed the trial court's recusal order, noting that to allow recusal for this type of alleged conflict 

extends the principle of permissible disqualification of a 
prosecuting attorney well beyond its present reach. Counsel for the 
Byars has cited us to no case in which a prosecutor has properly 
been barred from exercising his knction other than for reasons 
extraneous to his official duty. Our own research has disclosed no 
such case. 

Id. 

In Martin, 98 Cal. App. 3d at 521, the court expanded upon the principal that a public 

official acting in the public interest is not the type of conflicting interest to which a motion to 

recuse is properly addressed. In Martin, the district attorney's office filed charges against a 

defendant for murder slnd arson. The district attorney's office also represented the defendant's 

child in proceedings to have the child adjudged a dependent ward of the court based upon the 

defendant's charged offenses. The defendant filed a motion to recuse the district attorney's office 

from the murder trial based upon a conflict of interest which the trial court granted. Upon review 

the court of appeal reversed noting a public official acting in the public interest in his various 

capacities is not the type of conflicting interest to which a motion to recuse is properly addressed. 
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We are advised of no authority where a public prosecutor, or for 
that matter any public official, acting solely and conscientiously in 
his public capacity, becomes disqualified to act in one area of his 
public duty solely because of his activity in another. Martin's 
argument is expressly rejected by People v. Superior Court (Greer), 
19 Cal. 3d 255, upon which he  principally relies. Greer tells us that 
where a district attorney engages in such diverse public duties, 
"both the accused and the public have a legitimate expectation that 
his zeal, as reflected in his tactics at trial, will be born of objective 
and impartial consideration of each individual case." (Id., p. 267.) 
And it has elsewhere been held that a district attorney will be 
presumed to "properly and conscientiously discharge his duties" 
(County of Yolo v. Joyce, 156 Cal. 429,433), and that "he has 
performed official duty properly" (People v. Goodspeed, 22 Cal. 
App. 3d 690,705, fn. 4). 

The Martin court further stated: 

The "conflict of interest which might prejudice [the prosecutor] 
against the accused" will instead exist, where in the course of his 
official duties he acquires a conflicting "personal" interest, or 
"personal or emotional involvement," or "emotional stake" in the 
case (People v. Superior Court (Greer), supra, 19 Cal. 3d 255,267 
and fn. 8,269,270), or where there is "intense personal 
involvement" in his public duties (People v. Battin, 77 Cal. App. 3d 
635, 671), or where there is "personal, as opposed to purely 
professional . . . involvement," or "the prosecutor is improperly 
utilizing the criminal proceeding as a vehicle to aid" his personal or 
fiduciary interests (People v. Municipal Court (Byars), supra, 77 
Cal. App. 3d 294,296). 

People v. Parmar, 86 Cal. App. 4th 781 (2001), is the case most closely on point to this 

issue and the present facts. In Parmar, the deputy district attorney filed a public nuisance case 

lgainst two motel owners. The deputy's position was partially funded by a city and county joint 

rowers housing and redevelopment agency, the deputy was particularly involved in the 

rrosecution of the case, and the deputy met with various outside agencies and appeared at civil 

xoceedings advocating her position. The trial c o w  granted the defendants' motion to disqualify 

he prosecutor, her immediate supervisors, and her office unit. The court of appeal reversed the 

iisqualification order finding the agency was not a private party and its interests were the public 

nterests. The court also found that the deputy's meeting with members of various agencies and 

:ommittees, her involvement in the bankruptcy proceedings and her urging for a position with the 

J 
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bankruptcy trustee were appropriate. The court of appeal applied this principle of the public 

interest to the facts of a public nuisance case stating: 

Nuisance activities may be private when they affect a small 
number of particular persons. (Civ. Code, 5 3480-3481 .) In that 
case, the government is not involved. (Code Civ. Proc., 5 73 1; Gov. 
Code, 5 26528.) A nuisance is public when it affects an entire 
community or neighborhood, or a considerable number of persons, 
although some may be affected more than others. (Civ. Code, 5 
3480.). In this sense, [the governmental agency] could be 
considered to be a "victim" of defendants' nuisance activities to the 
same extent all persons or entities in the community could be 
considered to be victims. But the possibility that [the governmental 

. agency] shares the interests of  the People at large is not the type of 
private interest to which a motion to disqualify is directed. 

Id. at n. 1. This public interest does not convert to a conflict of private interest merely because 

some of the remedies being sought are in the civil arena. 

We reject the view that a conflict of interest arises whenever a 
district attorney participates in what are normally considered civil 
matters. First, although counties may, at their option, establish a 
county counsel to perform most of the civil legal duties required by 
the county, in the absence of such an election the district attorney is 
both criminal and civil attorney for the county. (Gov. Code, 5 
26500 et seq.) Second, when a county counsel has been established, 
the district attorney still retains some civil duties, most significantly 
here duties of nuisance abatement. (Gov. Code, $26528.) Third, a 
district attorney is permitted to participate in civil matters that are in 
aid of or auxiliary to the district attorney's usual duties. (Rauber I). 
Herman, supra, 229 Cal. App. 3d at p. 948.) 

Id. 

[d. 

Where, as here, alleged violations of local ordinances are 
inextricably tied to the maintenance of a public nuisance, the 
district attorney may participate in such civil proceedings as are 
reasonably in aid of or auxiliary to the district attorney's primary 
purpose of nuisance abatement. Accordingly, we conclude that 
Spillane [the deputy district attorney] did not create a conflict of 
i~terest by participating in actions that may be characterizsd as civil 
in nature [while also pursuing a criminal prosecution]. 

The court in Hambarian v. Supmior Court, 27 Cal. 4th 826, 837 (2002), similarly found a 

:ity's governmental action done in the public interest is not the type of private interest to which a 

notion to disqualify is properly directed. The court found the city's financial interest in pursuing 
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overages from a defendant due to a public fraud was a public interest, the city's interest was the 

same public interest as the district attorney's, the city had the right to investigate and prosecute 

crimes related to that public interest, and that public interest was not necessarily subject to a 

motion to disqualification. Id. 

The City's interest was instead to secure refbnds for its residents for 
alleged overcharges by defendant and the Hambarian companies- 
which is precisely the public interest shared by the District Attorney 
by constitutional mandate. To secure those refunds, the City had 
statutory authority to investigate possible crimes, such as those 
alleged here, that fell within its geographic jurisdiction, and even to 
prosecute the misdemeanors itself. That it sought to conduct its 
investigation in conjunction with the District Attorney does not 
inevitably create a likelihood of unfairness. (See People v. Parmar 
86 Cal. App. 4th 781, 796, fn. 1 (2001) [a government entity that 
"shares the interests of the People at large is not the type of private 
interest to which a motion to disqualify is directed"] .) 

Id. (citations omitted). 

B. THE CITY ATTORNEY'S MOTIVATION IN THIS CASE WAS PROPERLY 
MOTIVATED BY CONCERN FOR PUBLIC SAFETY 

The court in this case has mischaracterized the City Attorney's obligations in the civil 

matter as a duty to protect the City from liability, when instead what the City Attorney has done is 

tried to protect the citizens from the public hazard, created through illegal lobbying, of building a 

180 foot tall office tower near an airport. Here the court has ruled that the City Attorney is 

conflicted between his obligations as a prosecutor and his obligations to protect the City from 

what he has called a "potential multi-million dollar liability." (Statement of Decision [SOD] at 10, 

lines 14-1 6.) The court declared the City Attorney was conflicted because of his concern to 

protect the City from a multi-million dollar liability. (SOD at-1 0, lines 14-16.) This alleged 

csnflic.t wwsrs based upon the theory thzt 

the City's factual position in the criminal case is identical to its 
factual position on the cross-complaint to the civil case-that 
Defendant Story illegally lobbied the City to get the permits" which 
in turn "present[ed] the City Attorney with powerful motives to 
prosecute and conduct a criminal investigation that go well beyond 
the simple desire to see the City's ordinances enforced. 
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(SOD at 5, lines 8-12.) The court however missed the point; there is no conflict because the City's 

potential financial liability is only a result of (1) the public hazard that Respondent's illegal acts 

created and (2) Respondent's employer's cross complaint to the civil case. The motivation to 

prosecute is not in conflict with any extraneous sources but is part and parcel of Respondent's 

actions and their attending results. The reason the City wants to so strongly pursue the criminal 

case is because Respondent's criminal acts played an intrinsic and integral part in creating such a 

significant public hazard. Such a motivation is not a basis for recusal because it is not an interest 

in the case that is extraneous to the prosecution's official function such as personal or emotional 

involvement. Byam, 77 Cal. App. 3d at 294, 298-99; Martin, 98 Cal. App. 3d 515, 521; Parmar, 

86 Cal. App. 4th 781. When a criminal's actions lead to an increase in the danger to the public, 

there will properly be a corresponding increase in the motivation to successfully prosecute that 

criminal. "If convinced of the defendant's guilt, the prosecutor is free, and indeed obligated, to be 

deeply interested in urging that view by any fair means." Parmar, 86 Cal. App. 4th at 797; see 

also Eubanks, 14 Cal. 4th 590. 

The best response to the issue of whether the case was motivated by improper financial 

liability concerns or by proper concerns to remove the public hazard is referenced by the letter 

from the California Department of Transportation (Caltrans) sent on January 19,2007, to the City 

Attorney's Office. (People's Opposition to Motion to Disqualify, Exhibit 2, and Notice of 

Lodgment to Defendant's Motion to Recuse, Exhibit 8.) In that letter, Caltrans states that "[tlhis 

issue is not about who had liability for the hazard, but taking action to remove the hazard so that 

liability is not an issue." 

In the present case there is no conflict between the interests brought in the criminal action 

by the City and the interest ir? the c i ~ ~ i l  actien brought by the City beca~se both suits are 

motivated by the desire to eliminate the hazard created by the public nuisance. In this regard the 

City Attorney is representing the public interest and only that interest. The civil case concerns the 

public nuisance of a building of such height that it created a hazard to the public and the planes of 

the nearby airport. The criminal case concerns the method by which that building was allowed to 

be permitted through the unlawful lobbying by a former city employee. Thus, the civil case 
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concerns the nuisance itself and the criminal case addresses the means by which the nuisance 

came into existence. 

Finally, a party should not be able to manufacture a conflict by filing a cross-complaint 

and then attempt to use that as a basis for contending a conflict exists based upon claims asserted 

in the cross-complaint. Federal Home Loan Mort. Corp. v. La Conchita Ranch Co., 68 Cal. App. 

4th 856, 862-63 (1998). See also Fox Searchlight Pictures, Inc. v. Paladino, 89 Cal. App. 4th 

294,302 (2001). In the present case the trial court reasoned that the motive to prosecute the 

criminal case was based upon the factual positions in the criminal case and the defense to the 

cross-complaint in the civil case being the same. (SOD at 5, lines 8-9.) However, the defendant in 

a civil case should not be permitted to cause a conflict in the prosecution of the criminal case 

merely by raising certain claims. Such a result would only encourage such claims to be made. 

More importantly, however, the motivations of the City Attorney at issue here are not improper 

motivations and therefore not properly a part of a motion to recuse. The motivations here are not 

"extraneous to his official duty" but rather are a part of his official duty and are in the public 

interest. The City Attorney is trying to eliminate the public hazard created by the building and to 

prosecute the agent that caused that public hazard to occur through his illegal lobbying. 

111 

THE CITY ATTO EY'S ACTIVE ROLE IN THE 
INVESTIGATION IS NOT EVIDENCE OF A CONFLICT 

A. IT IS NOT A CONFLICT FOR A PROSECUTOR TO 
ADVOCATE 

The courts have repeatedly stated in recusal cases that zealous prosecution is not a 

conflict. En Eubanh, 14 Cal. 4th at 590 the c o ~ r t  stated "the district attorney does have a duty of 

zealous advocacy." "Of course, a prosecutor need not be disinterested on the issue whether a 

prospective defendant has committed the crime with which he is charged. If honestly convinced 

of the defendant's guilt, the prosecutor is fke,  indeed obliged, to be deeply interested in urging 

that view by any fair means." Id. (quoting Wright, 732 F.2d at 10.56). See also Martin, 98 Cal. 

App. 3d at 521 ; Grcer, 19 Cal. 3d at 267. "Zealous advocacy in pursuit of convictions forms an 
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essential part of the prosecutor's proper duties and does not show the prosecutor's participation 

was improper." People v. Vasquez, 39 Cal. 4th 47,65 (2006). 

In every case there is a presumption that the prosecutor has "'properly and conscientiously 

discharg[ed] his duties,' and that he 'has performed official duty properly."' Martin, 98 Cal. App. 

3d at 521 (citations omitted); see also Murgia v. Municipal Court, 15 Cal. 3d 286, 305 (1975); 

Evidence Code sections 606, 664. In United States v. Armstrong, 517 U.S. 456,464 (1996) the 

Court noted "'[tlhe presumption of regularity supports' their prosecutorial decisions and, 'in the 

absence of clear evidence to the contrary, courts presume that they have properly discharged their 

official duties. "' (quoting United States I). Chemical Foundation, Inc., 272 U.S. 1, 14-15 (1926).) 

The court's characterization of the City Attorney's involvement in this case as "personal 

embroilment" is not indicative of a conflict but instead indicates zealous, responsible, and 

responsive investigation and prosecution. As evidence of this "embroilment" the court cited to 

five facts. (SOD at 9, line 4 through 10, line 13.) These five facts do not demonstrate any 

conflicting interest, or bias. Instead the vigor with which the City Attorney pursued the public 

interest in this case is a basis for commendation for his proper zealous advocacy. 

B. ANTING THE BUIDING TAKEN DOWN AS IN THE PUBLIC INTEREST 

First, that the City Attorney wanted the building taken down (SOD at 9, lines 4-14) 

because he considered it a hazard to the public is not a conflict. The entire motivation for the civil 

and criminal charges arose because of this public officer's concern over a public hazard. (ESS at 

33 1: 1-9.) Such a concern is in the public interest and is not a personal or institutional conflicting 

interest. 

C. SUPERVISING THE CRI D CIVIL DIVISIONS AND CONDUCTING 
INVESTIGATION S PART OF ZEALOUS 

Second, that the City Attorney was actively involved in the investigation from a 

supervisory level of the Criminal and Civil Divisions to line-level duties such as interviewing 

witnesses (SOD at 9' line 15 through 10, h e  10) does not indicate any type of conflict. The 

prosecutor can zealously pursue the investigation and prosecution of a case. Eubanh, 14 Cal. 4th 

at 590; Wright, 732 F.2d at 1056; see also Martin, 98 Cal. App. 3d at 521; Greer, 19 Cal. 3d at 
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267. In Parmar, 86 Cal. App. 4th at 808, the court held it was appropriate for the deputy district 

attorney's to be involved "in the [civil] proceedings to the extent necessary to ensure that any 

action of the [civil] court would address the continuing nature of the alleged [public nuisance] 

problem." 

D. ADVISING RESPONDENT OF THE RESCISSION OF PERMISSION TO 
WEATHERIZE AND THE ISSUANCE OF A NE STOP WORK 0 
NOT VIOLATE ANY CRIMINAL OR ETHICAL STANDARDS 

Third, that the City Attorney sent a letter to Respondent as a Sunroad officer when he 

knew that Respondent was represented by counsel in the civil matter on a day criminal deputies 

were contacting police to serve a search warrant (SOD at 9, lines 17-23) did not violate any rules 

of criminal procedure or ethics. Here the letter at issue was sent to Respondent around March 20, 

2007. The letter concerned violations of the stop work orders that were issued on October 27, 

2006, and December 13,2006, and revoked any previous permission to "weatherize" the building 

(ESS at 325: 13 through 3 26: 10.) (Defendant's Notice of Lodgment in Support of Motion to 

Disqualify, Exhibit I.) The trial court failed to cite any authority that such notice was improper. 

Respondent's right to counsel in the criminal case was not violated because no criminal 

charges had been filed yet. People v. Mattson, 50 Cal. 3d 826, 868 (1990). 

The letter did not violate the ethical rules of professional conduct regarding 

communicating with a party known to be represented by counsel because the letter was not "aboui 

the subject of the representation with a party." California Rules of Professional Conduct 2-100.' 

Rule 2-1 00 of the California Rules of Professional Conduct provides as follows: 

(A) While representing a client, a member shall not communicate 
directly or indirectly about the subject of the representation with a 
party the m e ~ b e r  lci1c.1~~ to be represented by another lawyer in the 
matter, unless the member has the consent of the other lawyer. 

(B) For purposes of this rule, a "party9' includes: 
(1) An officer, director, or managing agent of a corporation or 

association, and a partner or managing agent of a partnership; or 
(2) An association member or an employee of an association, 

corporation, or partnership, if the subject of the communication is 
any act or omission of such person in connection with the matter 
which may be binding upon or imputed to the organization for 
purposes of civil or criminal liability or whose statement may 
constitute an admission on the part of the organization. 
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The subject of the civil lawsuit was whether the height of the building as it currently existed 

constituted a public nuisance. Respondent as the spokesman for Sunroad, the applicant for the 

weatherizing, and the person in charge of project entitlement processing was the logical choice to 

receive the letter. (ESS at 325:13 through 326: 10; 330:4-11.) Thus the civil action concerned the 

subject of abatement of the public nuisance, while the letter to Respondent concerned the separate 

subject of the stop work orders and possible investigations regarding violations of them. "During 

the investigative phase of a criminal or civil law enforcement proceeding . . . a public 

prosecutor, or an investigator under the direction of a public prosecutor, is 'otherwise authorized 

by law' within the meaning of subparagraph (C)(3), to communicate, during the course of a 

criminal or civil law enforcement investigation, with a person the prosecutor knows to be 

represented by another lawyer in the matter, without the consent of the other lawyer." 1992 Cal. 

AG LEXIS 3 8,3-4 (Cal. AG 1992). Therefore communications regarding the stop work orders 

do not violate Rule 2-1 00 of the California Rules of Professional Conduct. 

Additionally, the letter did not violate the ethical rules of professional conduct regarding 

communicating with a party known to be represented by counsel because the letter could not elicit 

confidential information. See La Jolla Cove Motel & Hotel Apartments, Inc. v. Superior Court, 

121 Cal. App. 4th 773, 776, 790 (2004) (violation of Rule 2-1 00 of the California Rules of 

Professional Conduct did not require disqualification where there was no evidence of disclosure 

of confidential information creating an unfair advantage). Here the letter revoked permission to 

weatherize the building, it was unilateral communication designed to advise that the permission 

previously granted was rescinded. 

Rule 2- 100 of the California Rules of Professional Conduct further provides: 

(C) This rule shall not prohibit: 
(I)  Communications with a public officer, board, committee, 

or body; or 
(2) Communications initiated by a party seeking advice or 

representation from an independent lawyer of the party's choice; or 
(3) Communications otherwise authorized by law. 
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E. INTERVIE ND OFFERS OF I 
EVIDENCE OF A CONFLICT 

Fourth, that the City Attorney interviewed witnesses (George Williams, Steve Laub, 

Kelley Broughton, and Maria Escobar-Eck), offered immunity, and discussed issues allegedly 

more relevant to the civil case than the criminal case (SOD at 9, line 24 through 10, line 10) is not 

indicative of a conflict. The current civil and criminal cases did not just instantly come into being. 

Rather there was a process that was engaged in trying to eliminate the hazard created by the 

building and investigating how such a hazard came into being. That witnesses in one case might 

be interviewed and some topics of discussion concerning another might arise does not create a 

conflict but rather shows that the investigation is ongoing and continuing to develop. This is 

further demonstrated by the additional criminal charges that were filed in this case in the two 

amendments to the complaint. A prosecutor's discretion "necessarily includes the discretion to 

determine that, despite evidence of a criminal violation, the matter may be sufficiently addressed 

without prosecution. This is particularly so with respect to nuisance abatement, which involves a 

balancing of interests." Parmar, 86 Cal. App. 4th at 807. 

Offers of immunity are not evidence of a conflict. Such offers are proper tools used during 

investigation to allay witnesses' fear of prosecution. People v. Boyer, 38 Cal. 4th 412,445 (2006) 

Furthemore there is no evidence of any threat to prosecute criminally. Instead there is affirmative 

evidence that such threats were not made to the witnesses. (See ESS at 125-26; see also Aguirre 

Declaration paragraphs 19-26.) 

F. EVIDENCE OR FINDINGS OF BIAS 
SPONDENT 

Finally, that the City Attorney personally argued the case when there were claims of his 

bias and overreaching (SOD at 10, lines 11-13) is not evidence. Who is arguing the case is not 

evidence. While there were claims of the City Attorney's bias, there was no evidence or findings 

of any bias toward Respondent. espondent accused the City Attorney of being biased against 

him because he accused Respondent of being compt. (Respondent's Motion to Disqualify, 

1 1 :22.) This is not evidence of bias, bur rather evidence of the City Attorney's belief in 
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Respondent's guilt as it relates to the charges of his illegal lobbying. Respondent m m e d  the City 

Attorney of being biased against him because the City Attorney associated Respondent with 

former Mayor Murphy whom Respondent claimed the City Attorney had clear animosity. Yet the 

City Attorney's uncontradicted testimony was that he had very little interaction with Respondent, 

never had any negative experiences with Respondent, and has no negative personal feelings or 

animosity toward Respondent. (ESS at 336: 1-22.) What is clear is that the City Attorney was 

significantly involved in the investigation and prosecution of these cases from early on. As such it 

only makes sense that he would be involved in the presentation of the case on the recusal motion 

as he is the one most likely to be aware of the facts. Moreover, the involvement by the City 

Attorney was driven by the advisement from Federal Aviation Authority [FAA] that the current 

height of the building was creating a public hazard and the California Department of 

Transportation letter criticizing the lack of action by the City to eliminate this hazard. (ESS at 

309: 19-23.) (People's Opposition to Motion to Disqualify, Exhibit 2.) 

None of these five facts that the court cited indicate the City Attorney has any personal 

bias or animus toward Respondent. Furthermore, the court did not presume, as it should have, thaf 

the motivation on the part of the prosecution was proper. Martin, 98 Cal. App. 3d at 521. 

What is clear from these facts is that the City Attorney took an active role in the 

investigation of how a building which the Federal Aviation Administration advised was a hazard 

was not only designed, but issued permits and actually constructed. What is also clear is that upon 

investigating these issues the City Attorney first advised the developer to stop construction, sued 

civilly to take down the hazard, investigated how the building came into being, issued further 

warnings of action if the stop work orders were not obeyed, and then prosecuted the individual 

who illegally lobbied to have the building permits issued. A11 these actions were by a public 

official acting in the public interest and therefore such actions were not the type of private or 

extraneous interest to which a motion to disqualify is properly directed and therefore not a basis 

for recusal. 

. . . . .  

. . . . .  
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RESPONDENT AS TREATED IN AN EVENHANDED 

In order to recuse the Office of the City Attorney the trial court was required to find both 

that there was a "conflict," defined as existing when the circumstances of a case evidenced a 

reasonable possibility that the prosecutor's office may not exercise its discretion in an 

evenhanded manner; and that if there is a such a conflict, it warranted recusal because the conflict 

is so grave as to render it unlikely that the defendant will receive fair treatment during all portions 

of the criminal proceedings. Eubanh, 14 Cal. 4th at 591; Conner, 34 Cal. 3d at 148. In this case 

the trial court failed to make the required findings that it was unlikely that Respondent would 

receive fair treatment during the criminal proceedings. Additionally, the evidence demonstrates 

that he was treated in an evenhanded manner. 

A. THE PLEA BARGAIN 

In People v. Neely, 70 Cal. App. 4th 767 (1 999) the reviewing court looked to the plea 

bargain to detennine the fairness with which the defendant was being treated and overruled the 

trial court's recusal of the district attorney's office. In Neely, the defendant's death penalty 

sentence was reversed. When the case was retried, the district attorney who was up for reelection 

did not seek the death penalty. The challenger in the election, Gary Lacy, made comments that the 

district attorney was soft on crime and never sought the death penalty. Mr. Lacy also referred to 

the defendant's case in an election advertisement and mentioned the defendant's name in debates. 

Mr. Lacy later won the election for district attorney, reassessed the case, and sought the death 

penalty. Mr. Lacy did however offer a plea bargain to not seek the death penalty on the condition 

the defendant plead guilty and accept a life time prison sentence withext the possibility of parole. 

The defendant moved to recuse the district attorney's office which the trial court granted. 

However, upon review the court of appeal held that the recusal order was improper and ordered it 

vacated. The trial court granted the motion to recuse the district attorney's office based upcn the 

claim that there was a public perception that the new district attorney was paying off a campaign 
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promise. However the reviewing court found that the defendant was not being treated unfairly as 

evidenced by the offer of the plea bargain. 

In the present case there was evidence that Respondent was being treated fairly as 

evidenced by the terms of the plea bargain as testified to by Deputy City Attorney Silva-Martinez 

The terms of that offer convey the fairness with which Respondent was being treated. He was 

offered to plead guilty or nolo contendere to a single count, no fine, no opposition to expungment 

after one year, and no contact with the City for three years. (ESS at 427:12-22.) 

B. THE COMMUNICATIONS BETWEEN CIVIL AND CRIMINAL 

Given the previous discussion in Section 11, it is clear that no conflict of interest arises 

from the mere fact that the City Attorney is proceeding in the same public interest in both the 

civil and criminal context. The exchanges were proper because they were reasonably in aid of or 

auxiliary to the City Attorney's primary purpose of eliminating the public nuisance created by the 

building. Pavnzav, 86 Cal. App. 4th at n.1. In Hambarian v. Superior Court, 27 Cal. 4th 826, 842 

(2002), the court held that the prosecutor's mere sharing information with the victim, did not 

create a likelihood that the prosecutor will treat petitioner unfairly. In IBM v. Brown, 857 F. Supp. 

1384, 1387-88 (D. Cal. 1994) the court found it was not improper for law enforcement to share 

information obtained pursuant to a search warrant with the victim who later sued the defendant 

civilly. The court rejected the defendant's claim that the documents seized by the government at 

the defendant's offices, pursuant to a valid search warrant, should have been retained as 

confidential. Id. "A district attorney is permitted to participate in civil matters that are in aid of or 

auxiliary to the district attorney's usual duties." Id.. Therefore it follows that any discussions 

between the Civil and Criminal Divisions regarding Respondent's case were not due to any lack 

of evenfhandedness but were ia aid of or asxiliary te the crimina! prosecution. 

6. THE NOTICE OF A PUBLIC NUISANCE TO SUNROA 
CONFLICT AND AS NOT UNETHICAL 

The trial court's statement that two letters sent to Sunroad officials by the Criminal 

Division threatening prosecution if they did not lower the building to 160 feet was a stark 

example of the criminal case being used in service of the civil case (SOD at 6, lines 6-9) was 
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irrelevant, inaccurate, and confused. First, as discussed in Section 11, no conflict of interest arises 

fi-om the fact that the City Attorney used civil and criminal proceedings to advance the same 

public interest, elimination of a public nuisancehazard and any commentary on that process 

would be irrelevant as to the recusal motion. Second, these were not really two separate letters. 

These letters were actually the same letter sent to the same individual (Aaron Feldman), dated 

only one day apart. (Defendant's Notice of Lodgment in Support of Motion to Disqualify, Exhibit 

3.) The only difference between the letters is the delivery, one being hand delivered while the 

other was sent via facsimile. Id. Third, the letter was not a threat of criminal prosecution, but 

rather an advisement of possible criminal action as required by Penal Code section 373a. The 

letter recited the facts that the FAA and the Caltrans determined the building, at the height of 180 

feet, was a public hazard. The letter concluded with the following notice, "You are notified to 

remove, discontinue, or abate the illegal conditions at this propertyllocation. Failure to take 

corrective action will constitute a misdemeanor, and each day the nuisance exists after sewice of 

t h s  notice is a separate and distinct offense pursuant to California Penal Code section 373a." Id. 

The letter was specifically titled "notice that property is a nuisance" and cites to Penal Code 

section 373a. Id. Finally, the court seems to have confused the ethical concerns of threatening 

prosecution to obtain an advantage in a civil dispute as applied to this case. There was nothing 

improper about this notice and the court and opposing counsel have failed to cite any contrary 

authority. 

1. Notice of a Public Nuisance Is Required by Penal Code section 373a 

This notice letter is required when filing a criminal public nuisance case pursuant to Penal 

Code section 373a. Penal Code section 373a states: 

- Fvery person who maiatainr, pemits, OT allows a p~b!ic 
nuisance to exist upon his or her property or premises, and every 
person occupying or leasing the property or premises of another 
who maintains, permits or allows a public nuisance to exist thereon, 
after reasonable notice in writing from a health officer or district 
attorney or city attorney or prosecuting attorney to remove, 
discontinue or abate the same has been served upon such person, is 
guilty of a misdemeanor, and shall be punished accordingly; and the 
existence of such nuisance for each and every day after the service 
of such notice shall be deemed a separate and distinct offense, and 
it is hereby made the duty of the district attorney, or the city 
attorney of any city the charter of which imposes the duty upon the 
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city attorney to prosecute state misdemeanors, to prosecute all 
persons guilty of violating this section by continuous prosecutions 
until the nuisance is abated and removed. 

Thus according to the statute, a city attorney is required to give written notice advising that a 

public nuisance exists upon the property and that they must abate that public nuisance. Serving 

such a letter then allows for prosecution as a separate offense for each day after that notice that 

the nuisance is not abated. 

2. The Professional Rules of Conduct Were Not Violated Because the Letter Was 
Not a Threat of Prosecution Nor Was It a Civil Matter 

Presumably the trial court's concern regarding this letter derives from California Rule of 

Professional Conduct 5-1 00 which states, "A member shall not threaten to present criminal . . . 
charges to obtain an advantage in a civil dispute." (Emphasis added.) However, the letter in this 

case was not a threat to prosecute, did not seek an advantage, and was not directed at a civil 

dispute. 

It is not an ethical violation of the Rules of Professional Conduct to tell a potential 

defendant, either in person or in a letter, of possible criminal and civil consequences of litigation 

as long as no threat of criminal prosecution is made to obtain an advantage in a civil mater. See 

Cal. Criminal Law Procedure and Practice (Cont. Ed. Bar 2004) section 18.42. "Nothing prevents 

the governmental agency from proceeding both criminally and civilly against a named 

defendant." Id. The letter here only advised or gave notice that there was potential criminal 

liability for the public nuisance. Furthermore, as previously discussed the notice was specifically 

required by Penal Code section 3 73 a. 

The letter did not seek to gain an advantage. The letter sought elimination of the public 

hazard. There was no conditional release of the criminal liability based upon release of any claim 

against the City, or upon some payment. Instead the letter solely directed the recipient to 

undertake to eliminate that public hazard. 

The letter also did not concern a civil dispute but rather concerned a public hazard which 

was being addressed in a civil forum. The cases dealing with California Rule of Professional 

Conduct 5-100 uniformly deal with true civil disputes. Flatley v. Mauro, 39 Cal. 4th 299, 327 
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(2006) (civil demand for money damages arising from a claim of sexual assault); Mar+quette v. 

State Bar, 44 Cal. 3d 253,265-66 (1988) (dispute over attorney's fees); Libarian v. State Bar of 

California, 38 Cal. 2d 328 (1952) (dispute over unpaid wages); Kinnamon v. Staitman & Snyder, 

66 Cal. App. 3d 893 (1 977) (dispute over payment of a dishonored check). 

The only authority in California dealing with a non civil suit case seems to be fi-om an 

Attorney General Opinion wherein a district attorney's office sought guidance from the Attomey 

General regarding a possible program for dealing with the problem of worthless checks. 63 Op. 

Atty Gen. Cal. 861 (1980). The program was designed to notifL makers of worthless checks that 

criminal charges would be instituted against them unless full payment was made to the district 

attorney's office to reimburse the holder of the check. The opinion reasoned such a program was 

improper because the program included "elements extraneous to the exercise of prosecutorial 

discretion and the prosecution of criminal cases" by focusing upon the individual victim rather 

than on the People of the State. Id. 

In the present case there was no extraneous exercise of discretion or mere civil dispute 

over money damages. The letter sought to direct the Sunroad official to take corrective action to 

eliminate the public hazard caused by the height of the building. The focus was upon the health 

and safety of the People of the City of San Diego and not any particular individual victim. The 

letter gave notice of potential criminal liability which under the Penal Code the City Attorney is 

required to do. 

Thus the letter was not a threat to prosecute, nor directed to aid a civil dispute and 

therefore did not implicate any ethical concerns governed by California Rule of Professional 

Conduct 5-1 00. 

CONCLUSION 

There was no conflict of interest where the City Attorney sought remedies in both civil 

and criminal forums to eliminate a public hazard and to hold accountable those responsible for th, 

creation of that public hazard. There was no evidence that the City Attomey acted for reasons 

extraneous to his official duty, nor was there any evidence or specific finding that the Respondeni 

. . . . .  
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was being treated unfairly. Therefore granting of the motion to recuse was an abuse of discretion 

and should be reversed. 

Dated: August , 2007 

MICHAEL J. AGUIRRE, City Attorney 

, Deputy City Attorney 

Attorneys for PlaintiffIAppellant 
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