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I.

INTEREST OF THE COMPLAINT AND BRIEF.
Katheryn Rhodes and Conrad Hartsell, MD are citizens of the City of San Diego, County of

San Diego, and State of California with a website called www.laplayaheritage.com 4. Our mission
in filing this complaint and brief is to make sure that the United States Navy, Centre City
Development Corporation (CCDC), and the City of San Diego, California conducts a valid
geotechnical fault investigation for the Navy Broadway Complex at the California Environmental
Quality Act (CEQA) stage and the National Environmental Policy Act (NEPA) stage because there
is a very high likelihood that active faulting exist on the eastern portion of the project, specifically
where the Navy’s proposed high-rise west coast Military Headquarters and public high-rise hotels
and office buildings are located on the Master Plan on reclaimed Port tidelands. The only reason
that the active faulting cannot be verified and scientifically confirmed is because the Navy will not
release the updated geotechnical fault investigation by Geocon Incorporated, dated March 6, 2007,
for review by the City of San Diego Geologist, the State of California Geologist, and private
citizens such as ourselves. The United States Navy has also refused to give us permission to
conduct an independent geotechnical fault investigation on the Navy Broadway Complex in
downtown San Diego, which would put the matter of active faulting to rest for all concerned. In
addition, we have filed appeals to the City of San Diego, CCDC, and have had meetings with the
City of San Diego and the Navy to discuss our concerns regarding active faulting on the Navy
Broadway Complex.
Katheryn Rhodes and Conrad Hartsell, MD are filing this complaint to document the
charges of conspiracy to defraud the public to the intangible right of honest services.
4

http://www.laplayaheritage.com/Navy_Broadway_Complex.htm

3

II.

SUMMARY OF THE ARGUMENT AND REFERENCE TEXT.
The Navy Broadway Complex is located in a seismically active area and on unstable soils.

The project involves National Homeland Security facilities and operations. The siting of buildings
on the probable active Coronado Fault of the active Rose Canyon Fault Zone (RCFZ) on
liquefiable soils, poses grave threats to the health and safety of local populations and commercial
and industrial activities.
Public Safety and the Homeland Security of the United States is everyone’s responsibility.
The City of San Diego, the Centre City Development Corporation (CCDC), and the Navy of the
United States of America has reneged on their responsibility to ensure that the Navy Broadway
Complex is not sited on the active Coronado Fault of the active Rose Canyon Fault Zone in the
North Embarcadero area of downtown San Diego, California on reclaimed tidelands subject to
strong seismic shaking and liquefaction, and within the State-recognized Downtown Special Fault
Zone. As such, these government agencies have conspired (18 USC 1349) 5 to commit honest
service fraud and deprive the public to the intangible right of honest services (18 USC 1346) 6 that
threaten the National Homeland Security of the United States, and the Health and Welfare of the
citizens of San Diego and Navy military personnel.
For presumed active Earthquake Fault Zones with Ground Rupture, the project is within
Geologic Hazard Category 13 for the Downtown Special Fault Zone, but not within an AlquistPriolo Earthquake Fault Zone. For the seismic hazard of Liquefaction and potential ground failure,
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the project is within Geologic Hazard Category 31 for High Potential for Liquefaction due to
shallow groundwater and hydraulic fills.
Currently there are two lawsuits pending before the courts including the Superior Court of
California, County of San Diego Hall of Justice, Judicial Officer: Superior Court Judge Ronald
Prager, Department C-71, Case No.: GIC880444, San Diego Navy Broadway Coalition versus the
City of San Diego; and the United States District Court, Southern District of California, Judicial
Officer: United States District Judge Jeffery Miller, San Diego Navy Broadway Complex Coalition
versus the U.S. Department of Defense; et al. Case No: 07cv0038JM(WMc).
During public City of San Diego Council meetings on the Navy Broadway Complex in
2007 and 2008, some City Council members have opined that the reason they did not require an
updated Environmental Impact Report/Environmental Impact Statement (EIR/EIS) is because of
the litigious nature of the chosen developer. The developer’s representatives have stated that if the
City of San Diego requires a valid geotechnical fault investigation written in accordance with the
California Geologic Survey’s (CGS) Special Publication 117A (SP-117A) be submitted for review
at the CEQA and NEPA stage, they will sue the City of San Diego for discrimination. Special
Publication 117A consists of Guidelines for Evaluating and Mitigating Seismic Hazards in
California, dated 2008. 7 The only recognized mitigation for the seismic hazard of surface rupture is
not to located structures on top of presumed active faults. As a result of denying our appeals and to
protect the taxpayers from a multi-million dollar lawsuit for discrimination, the City of San Diego
and CCDC has not required the Navy and the developer to submit a valid geotechnical fault
investigation at the Navy Broadway Complex within the City of San Diego’s Downtown Special
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Fault Zone (which is also known as the Downtown Special Studies Earthquake Fault Zone), and for
reclaimed Port Tidelands subject to liquefaction and strong seismic shaking. Valid geotechnical
fault investigations are required at both the CEQA and NEPA stage during planning and are part of
the due diligence for development in Earthquake Fault Zones. The laws were written so that
valuable time and money is saved by confirming the absence of active faulting in Special Studies
Earthquake Fault Zones, especially for high-rise structures founded on liquefiable soils.
The developer as a history of suing public entities and decision makers, while winning
millions of dollars in damages from the taxpaying public. According to the Superior Court of
California, County of San Diego, Case Search online database, 8 previous lawsuits involved the
Community Development Commission of the City of Oceanside, Board of Port Commission of the
San Diego Unified Port District, San Diego Unified Port District, and the California Coastal
Commission.
In addition to the presumed active Alquist-Priolo Earthquake Fault Zones, the State of
California, the State Geologist, and the California Geologic Survey (CGS) 9 also recognized the
Seismic Hazards of presumed active faulting leading to surface rupture in the City of San Diego’s
Downtown Special Fault Zone, and the high potential of liquefaction and strong seismic shaking on
reclaimed Port Tidelands as parts of the Seismic Safety Element of the City of San Diego’s General
Plan. “Earthquake Fault Zones” were called “Special Studies Zones” prior to January 1, 1994. 10 In
the Downtown Special Fault Zone, though not necessarily in an Alquist-Priolo Earthquake Fault
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Zone, all development projects are required to submit valid geotechnical fault investigations at
project submittal to prohibit the location of developments and structures for human occupancy
across the trace of presumed active faults. For the Navy Broadway Complex, project submittal was
June 30, 2006.
The Final Environmental Assessment (EA) for the Implementation of the Development
Agreement for the Navy Broadway Complex, by the Department of the Navy, Naval Facilities
Engineering Command, Southwest Division, 1220 Pacific Highway, San Diego, California 92101,
dated March 2009 was first available to the public on May 1, 2009 in the online library of the Navy
Broadway Complex website. 11 Excerpts of the Final EA relating to seismic hazards are attached.
Also attached is a copy of the Legal Ruling 12 by Judge Ronald Prager dated April 22, 2009.
The Ruling from Judge Prager was based on information provided to the Court from the City of San
Diego (the Respondent), the Real Party in Interest (RPI – the chosen developer and their legal
counsel), CCDC, and the Navy. All government agencies are using the same Environmental
Documents (EIR/EIS and EA) and invalid arguments (first provided for and argued by the RPI in
2006) in order to allow siting of high-rise structures on the probable active Coronado Fault of the
active RCFZ. Our response to the Navy’s Response to Public Comments 13 for Volume III in the
above-referenced Final Environmental Assessment (EA) summarized the misstatements of facts first
provided and argued by the RPI, then perpetuated by all the public agencies that are responsible for
overseeing the Health and Safety, and Homeland Security of the citizens of San Diego, in the State of
California. When we discussed the lack of a valid geotechnical fault investigation on an earthquake
11
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fault zone on liquefiable soils with the Office of the California State Geologist, they concluded with
us that “San Diego is playing loose with the law.”
After the presence or absence of the probable active Coronado Fault of the active Rose
Canyon Fault is verified by a valid geotechnical fault investigation, subject to Third-Party
independent review and approved by the City and State Geologists, the Navy could still develop
portions of the project, but not at the density planned in the 1992 Development Agreement and the
approved Master Plan. After a valid fault investigation is submitted, the same Technical Advisory
Panel (TAP) who provided guidance for the same probable active Coronado Fault of the same
active Rose Canyon Fault Zone should be consulted for review and approval of the report, and to
establish fault buffer setbacks in order to keep the public safe from easily avoidable seismic
hazards such as surface rupture. The confirmation and approval of a valid geotechnical fault
investigation would fulfilling all the public agencies responsibilities for protecting the public health
and safety from the effects of strong ground shaking, liquefaction, landslides, or other ground
failure and other seismic hazards caused by earthquakes (such as surface rupture on presumed
active Earthquake fault zones).
The Ruling of April 22, 2009 by Judge Prager based on information and documentation
provided by the Respondent (the City of San Diego) and the Real Party in Interest (RPI – the
chosen developer and their legal counsel), contained the following statements regarding Seismic
Impacts of the Navy Broadway Complex:
“… Respondent and RPI presented evidence that whether or not an active fault was located
under the Project was considered in the Final EIR/EIS. (AR 15:000973-74, 16:001159.) Mitigation
measures were imposed to reduce the risks associated with seismic hazards to less than significant.
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(AR 202:017830-31, 15:000936, 198:017583, 355:0222522.) Respondent and RPI also pointed out
that the GEOCON Report concluded that tests were unable to locate an active fault. (AR
151:009660, 33:007792-93.) Thus, there is substantial evidence in the record to support
Respondent's actions on this issue… Seismic Hazards Mapping Act ("SHMA"). SHMA does not
apply since the Project is not located within a seismic hazard zone. (AR 355:022551; See also
SRJN, Exhs. C and D.)”
On May 1 and 2, 2009, we corresponded with the City of San Diego and the Navy with our
emails entitled Navy Broadway Complex - Excerpts from Volume III (31 pages) and Navy
Broadway Complex Additional Misstatements of Facts and Numerous Errors in the Navy's
Environmental Assessment (EA).
Excerpts from the Navy’s Response to Comments include the following:
"Among the site specific information is a report prepared by Jeffery A. Johnson,
Incorporated, which questions the validity of the 2006 GEOCON fault study. Upon review of the
Jeffery A. Johnson, Incorporated report, the Navy continues to view the conclusion in the 2006
GEOCON report that there is no evidence of faulting at the site as valid. In addition, Dr. Susan
Hough, the Scientist in Charge of the United States Geological Survey’s (USGS) southern California
Office, has opined that the EA “presents a thorough and up-to-date summary of known geological
hazards to which the Broadway Complex is potentially exposed…and will be subject to the same
strict building codes and other state statues as any other project in California.” Please see comment
letter L-4 for the full USGS opinion... For this project, at this phase, no report is required. An
investigation has been performed by GEOCON that was directed and approved by a Registered
Engineer and Geologist as required. That investigation has concluded there is on evidence for
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faulting at the site. That report has not yet been submitted to the City of San Diego for their review
and comment. At the appropriate phase of the project that report would be submitted and the City
would assess its adequacy. To date the Navy has not been provided with any documentation from the
City of the San Diego geologist that indicates that any information provided in the EA or other
documentation is deficient. In addition, Dr. Susan Hough, the Scientist in Charge of the USGS’s
southern California Office, has opined that the Geology section presents a thorough and up-to-date
summary of known geological hazards to which the Navy Broadway Complex is potentially exposed
(see comment letter L-4)... Dr. Susan Hough of the USGS was contacted, and she agreed to review
and comment on the Draft EA. While the nature of the geologic and seismic issues involved in the
EA and Dr. Hough’s initial impressions of the project were communicated to the Navy, no formal
comments for the Draft EA were available at the time of its publication. Since then, Dr. Hough has
reviewed and provided written comments on the Draft EA (see Comment L4-a). Dr. Susan Hough,
the Scientist in Charge of the USGS’s southern California Office, has opined that the Geology
section presents a thorough and up-to-date summary of known geological hazards to which the Navy
Broadway Complex is potentially exposed… CCDC notes that while the geotechnical report
prepared for the site (GEOCON 2006) has not been formally reviewed, that the Navy is required to
adhere to all substantive requirements of the City building permits and that additional studies would
be required prior to construction activity… The City of San Diego indicates that the Geology
analysis of the EA (Section 3.6) generally conforms to the terms of the Development Agreement and
the City’s requirement for development projects in downtown San Diego… Based on review of all
referenced geotechnical reports and studies City Geology staff concluded that the information
contained in the Draft EA is generally consistent with the information provided in the referenced
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geotechnical reports… The City has reviewed the Geology analysis contained within the EA and
has determined that it is adequate.”
Excerpts from the Public Resources Code Section 2690 to 2699, Chapter 7.8 Seismic
Hazard Mapping 14 consist of the following:
“2690. This chapter shall be known and may be cited as the Seismic Hazards Mapping Act.
2691. The Legislature finds and declares all of the following:… (c) It is necessary to
identify and map seismic hazard zones in order for cities and counties to adequately prepare the
safety element of their general plans and to encourage land use management policies and
regulations to reduce and mitigate those hazards to protect public health and safety.
2692. (a) It is the intent of the Legislature to provide for a statewide seismic hazard mapping
and technical advisory program to assist cities and counties in fulfilling their responsibilities for
protecting the public health and safety from the effects of strong ground shaking, liquefaction,
landslides, or other ground failure and other seismic hazards caused by earthquakes…
2693… (b) "Geotechnical report" means a report prepared by a certified engineering
geologist or a civil engineer practicing within the area of his or her competence, which identifies
seismic hazards and recommends mitigation measures to reduce the risk of seismic hazard to
acceptable levels. (c) "Mitigation" means those measures that are consistent with established
practice and that will reduce seismic risk to acceptable levels. (e) "Commission" means the Seismic
Safety Commission. (f) "Board" means the State Mining and Geology Board.
2695. (a) On or before January 1, 1992, the board, in consultation with the director and the
commission, shall develop all of the following: (1) Guidelines for the preparation of maps of
14

http://www.leginfo.ca.gov/cgi-bin/displaycode?section=prc&group=02001-03000&file=2690-2699.6

11

seismic hazard zones in the state… (3) Policies and criteria regarding the responsibilities of cities,
counties, and state agencies pursuant to this chapter. The policies and criteria shall address, but not
be limited to, the following: (A) Criteria for approval of a project within a seismic hazard zone,
including mitigation measures. (B) The contents of the geotechnical report. (C) Evaluation of the
geotechnical report by the lead agency. (4) Guidelines for evaluating seismic hazards and
recommending mitigation measures.
2696.(a)The State Geologist shall compile maps identifying seismic hazard zones,
consistent with the requirements of Section 2695…(b) The State Geologist shall, upon completion,
submit seismic hazard maps compiled pursuant to subdivision (a) to the board and all affected
cities, counties, and state agencies for review and comment... (c) In order to ensure that sellers of
real property and their agents are adequately informed, any county that receives an official map
pursuant to this section shall post a notice within five days of receipt of the map at the office of the
county recorder, county assessor, and county planning agency, identifying the location of the map,
any information regarding changes to the map, and the effective date of the notice.
2697. (a) Cities and counties shall require, prior to the approval of a project located in a
seismic hazard zone, a geotechnical report defining and delineating any seismic hazard… provided
that new geologic datum, or data, warranting further investigation is not recorded. Each city and
county shall submit one copy of each approved geotechnical report, including the mitigation
measures, if any, that are to be taken, to the State Geologist within 30 days of its approval of the
report. (b) In meeting the requirements of this section, cities and counties shall consider the
policies and criteria established pursuant to this chapter. If a project's approval is not in accordance
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with the policies and criteria, the city or county shall explain the reasons for the differences in
writing to the State Geologist, within 30 days of the project's approval…
2699. Each city and county, in preparing the safety element to its general plan pursuant to
subdivision (g) of Section 65302 of the Government Code, and in adopting or revising land use
planning and permitting ordinances, shall take into account the information provided in available
seismic hazard maps.”
Excerpts from the California Geological Survey (CGS) Seismic Hazards Zonation Program
(SMZP) 15 Article 10, Section 3720 to 3725 consist of the following:
“Authority cited and Reference: Public Resources Code Section 2690-2696.6
See also: Guidelines for Evaluating and Mitigating Seismic Hazards in California 16
3720. Purpose… These regulations shall govern the exercise of city, county and state
agency responsibilities to identify and map seismic hazard zones and to mitigate seismic hazards to
protect public health and safety in accordance with the provisions of Public Resources Code,
Section 2690 et seq. (Seismic Hazards Mapping Act).
3721. Definitions… (a) "Acceptable Level" means that level that provides reasonable
protection of the public safety, though it does not necessarily ensure continued structural integrity and
functionality of the project. (b) "Lead Agency" means the city, county or state agency with the
authority to approve projects. (c) "Registered civil engineer" or "certified engineering geologist"
means a civil engineer or engineering geologist who is registered or certified in the State of California.
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3722. Requirements for Mapping Seismic Hazard Zones… (b) Highest priority for mapping
seismic hazard zones shall be given to areas facing urbanization or redevelopment in conjunction
with the factors listed in Section 2695(a)(2)(A), (B), (C) and (D) of the Public Resources Code…
3724. Specific Criteria for Project Approval… The following specific criteria for project
approval shall apply within seismic hazard zones and shall be used by affected lead agencies in
complying with the provisions of the Act: (a) A project shall be approved only when the nature
and severity of the seismic hazards at the site have been evaluated in a geotechnical report and
appropriate mitigation measures have been proposed. (b) The geotechnical report shall be prepared
by a registered civil engineer or certified engineering geologist, having competence in the field of
seismic hazard evaluation and mitigation. The geotechnical report shall contain site-specific
evaluations of the seismic hazard affecting the project, and shall identify portions of the project site
containing seismic hazards. The report shall also identify any known off-site seismic hazards that
could adversely affect the site in the event of an earthquake. The contents of the geotechnical report
shall include, but shall not be limited to, the following: (1) Project description. (2) A description of
the geologic and geotechnical conditions at the site, including an appropriate site location map. (3)
Evaluation of site-specific seismic hazards based on geological and geotechnical conditions, in
accordance with current standards of practice. (4) Recommendations for appropriate mitigation
measures as required in Section 3724(a), above. (5) Name of report preparer(s), and signature(s) of
a certified engineering geologist and/or registered civil engineer, having competence in the field of
seismic hazard evaluation and mitigation. (c)Prior to approving the project, the lead agency shall
independently review the geotechnical report to determine the adequacy of the hazard evaluation
and proposed mitigation measures and to determine the requirements of Section 3724(a), above,
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are satisfied. Such reviews shall be conducted by a certified engineering geologist or registered
civil engineer, having competence in the field of seismic hazard evaluation and mitigation.
3725. Waivers of Geotechnical Report Requirements. For a specific project, the lead agency
may determine that the geological and geotechnical conditions at the site are such that public safety is
adequately protected and no mitigation is required. This finding shall be based on a report presenting
evaluations of sites in the immediate vicinity having similar geologic and geotechnical characteristics.
The report shall be prepared by a certified engineering geologist or register civil engineer, having
competence in the field of seismic hazard evaluation and mitigation. The lead agency shall review
submitted reports in the same manner as in Section 3724(c) of this article. The lead agency shall also
provide a written commentary that addresses the report conclusions and the justification for applying
the conclusions contains in the report to the project site. When the lead agency makes such a finding,
it may waive the requirement of a geotechnical report for the project. All such waivers shall be
recorded with the county recorder and a separate copy, together with the report and commentary, filed
with the State Geologist within 30 days of the waiver.”
We will argue that the Ruling by Judge Prager dated April 22, 2009 (based on misleading
information provided by CCDC, the City of San Diego, and the RPI (the chosen developer and their
legal counsel),) and the Navy’s Environmental Assessment contain misinterpretations of the 1990/1992
Final EIR/EIS, the 2006 Geocon Report, and the Administrative Record. In addition, reclaimed Port
Tidelands subject to liquefaction and strong seismic shaking, and the City of San Diego Downtown
Special Fault Zone are recognized Seismic Hazards subject to the State of California Seismic Hazard
Mapping Act (Public Resource Code Section 2690 to 2699.6), and the California Geological Survey
(CGS) Seismic Hazards Zonation Program (SMZP) Article 10, Section 3720 to 3725.
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III.

ARGUMENTS

A.

The United States Navy, the City of San Diego, and Centre City Development

Corporation (CCDC) have all conspired to defraud and misrepresent material facts to the
State and Federal courts, to the State of California, and to the public that a valid geotechnical
fault investigation exists for the Navy Broadway Complex; have all conspired to not enforce
City of San Diego Charter Article XIV Section 225 which requires disclosing the identities of
the chosen developer; and have all conspired to misrepresent that the Downtown Special
Fault Zone and reclaimed Port Tidelands subject to liquefaction and strong seismic shaking
are not Seismic Hazards subject to the Seismic Hazard Mapping Act and Seismic Hazard
Zonation Program (SMZP). As such, these government agencies have conspired (18 USC
1349) to commit honest service fraud and deprive the public to the intangible right of honest
services (18 USC 1346) that threaten the National Homeland Security of the United States,
and the Health and Welfare of the citizens of San Diego and Navy military personal.
CCDC and the City of San Diego’s public interests as the lead agency in charge of the
Environmental Documents, and the Navy’s public interests, are in conflict with the private RPI’s
(the chosen developer and their legal counsel) interests. The arguments discussed in Judge Prager's
ruling are the same arguments created by RPI in 2006 that the City of San Diego and CCDC, by
their silence and agreement with the RPI arguments, believes to be true. As a Risk Management
decision, we still believe that the City of San Diego is putting themselves and the taxpaying public
at risk for billions of dollars of massive financial liability and insurance losses by not requiring a
valid geotechnical fault investigation at the CEQA and NEPA stage of review in the State of
California recognized Downtown Special Fault Zone on reclaimed Port Tidelands subject to
liquefaction and strong seismic shaking.
The United States Navy in their March 2009 Environmental Assessment made many
statements of facts which were misleading and not true. By choice of wording, the Navy implied
that a Registered Civil Engineer or Certified Engineering Geologist at the USGS and a Geologist at
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the City of San Diego approved the EA, the 2006 Geocon Report, and the Administrative Record,
when no such approval took place.
The City of San Diego Downtown Special Fault Zone and the areas of liquefaction and
strong seismic shaking are Seismic Hazard subject to the Seismic Hazard Mapping Act and the
California Geological Survey (CGS) Seismic Hazards Zonation Program (SMZP) Article 10,
Section 3720 to 3725.
The San Diego City Charter
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mandates that all persons doing business with the city must

disclose their identities. The City of San Diego Charter Article XIV Section 225 states "Unless the
person applying or bargaining therefore makes a full and complete disclosure of the name and
identity of any and all persons directly or indirectly involved in the application of proposed
transaction and the precise nature of all interests of all persons therein." The section goes on to say
that "failure to disclose all of the information enumerated above shall be grounds for denial of any
application or proposed transaction or transfer and may result in forfeiture of any and all rights and
privileges that have been granted heretofore." Section 225 defines the term "person" as "any natural
person, joint venture, joint stock company, partnership, association, firm, club, company,
corporation, business trust, organization or entity." "
The City of San Diego allows people doing business with the City to remain anonymous,
resulting in secret negotiations and possible conflict-of-interests. Almost all developers in San
Diego use Delaware LLCs in order to hide the identity of their owners and business partners. The
RPI for the Navy Broadway Complex also does business under Delaware LLC status. The solution
to the problems of conflict of interest for the City of San Diego is very simple. Just follow the
17
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existing law and City Charter Article XIV Section 225. Demand to know with whom you are
conducting business.
Based on arguments provided by the RPI; the Navy, CCDC, and the City of San
Diego state that the Navy Broadway Complex is not located in a Seismic Hazard Zone because it is
not located in an Alquist-Priolo Earthquake Fault Zone. They all conveniently forget about the
seismic hazards presented by the high potential for liquefaction which is a seismic hazard
(Geologic Hazard Category 31 – Potential Ground Failure) and the Downtown Special Fault Zone
which is also a seismic hazard (Geologic Hazard Category 13 – Ground Rupture). The Navy,
CCDC, and the City of San Diego are in violation of Public Resources Code Section 2697 of the
Seismic Hazard Mapping 18 Act because they have not required prior to the approval of a project
located in a seismic hazard zone, a valid geotechnical fault investigation report defining and
delineating any seismic hazards.

B.

The Downtown Special Fault Zone is recognized as a Special Studies Earthquake

Fault Zone by the State Geologist, the California Geologic Survey, and the City of San Diego
because the Earthquake Fault Zone is part of the Seismic Safety Element of the City of San
Diego’s General Plan, approved by the State of California.
Subsequent to the approval of the 1990/1992 Environmental Impact Report/Environmental
Impact Statement (EIR/EIS) for the Navy Broadway Complex, the Rose Canyon Fault Zone in the
cities of San Diego and Coronado, California, was reclassified as “active.”

Due to the

reclassification as active, in 1995 the City of San Diego established the Downtown Special Fault
Zone in the City of San Diego’s Seismic Safety Study – Geologic Hazards and Faults to protect the
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public from surface rupture of the active Rose Canyon Fault Zone for new development projects. A
discussion of Faults and Fault Zone including the Downtown Special Fault Zone can be found on
Page 4 of 4 of the City of San Diego Seismic Safety Study19 (SSS) with is attached. The SSS
identifies the western boundary of the Downtown Special Fault Zone as the United States Bulkhead
Line within San Diego Bay. The Downtown Special Fault Zone includes all Port tidelands in
downtown San Diego from Laurel Street to the North to 28th Street in the South and includes the
Navy Broadway Complex site.
The Downtown Special Fault Zone is recognized as a Special Studies Earthquake Fault
Zone by the State Geologist, the California Geologic Survey, and the City of San Diego because
the Fault Zone is part of the Seismic Safety Element of the City of San Diego’s General Plan,
approved by the State of California. The State of California, Department of Conservation,
California Geological Survey, Special Publication 42, Interim Revision 2007 entitled Fault-Rupture
Hazard Zones in California, Alquist-Priolo Earthquake Fault Zoning Act with Index to Earthquake
Fault Zones Map, 20 identifies that the City of San Diego is recognized by the State of California as
being affected by the Earthquake Fault Zones as part of the State mandated General Plans.
The Seismic Hazards Mapping Act ("SHMA") does apply to the Project because the project
is located within a State recognized Earthquake Fault Zone and on liquefiable soils. (AR
355:022551; See also SRJN, Exhs. C and D.) All Earthquake Fault Zones in California including
Special Studies Fault Zones, Alquist-Priolo Fault Zones, and the City of San Diego’s Downtown
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Special Fault Zone are Seismic Hazards and are subject to the Seismic Hazard Mapping Act. (AR
355:022551; See also SRJN, Exhs. C and D.)”
Due to budget constraints no Seismic Hazard Maps have been completed by the State of
California for the County of San Diego. (AR 161:009747). When completed, the Seismic Hazards
Map for downtown San Diego will show reclaimed Port Tidelands subject to liquefaction and strong
seismic shaking, the Downtown Special Fault Zone, and the Alquist-Priolo Earthquake Fault Zones.

C.

The Presence or Absence of the active Coronado Fault of the active Rose Canyon

Fault Zone on the Navy Broadway Complex Was Never Proven by Scientific Evidence in the
Final EIR/EIS (AR 15:000973-74, 16:001159.) .
The 1990/1992 Environmental Impact Report/Environmental Impact Statement (EIR/EIS)
for the Navy Broadway Complex discussed the probability of active faulting below the Navy
Broadway Complex. Based only on a discussion and literature review, the EIR/EIS concluded that
active faulting is not likely on the Navy Broadway Complex. Evidence presented by the
Respondent and RPI consisted of a discussion and literature review of fault investigations on file at
the City of San Diego at that time. If the Rose Canyon Fault Zone was considered active in
1990/1992 during the approval of the EIR/EIS, a geotechnical fault investigation would have been
required for the Navy Broadway Complex. A fault investigation was never conducted in
1990/1992, because the Rose Canyon Fault Zone was not considered active until the updated 1995
Seismic Safety Study was released by the City of San Diego. Besides a discussion and literature
review, no other scientific evidence was presented to rule out the presence of active faulting
beneath the Navy Broadway Complex. A valid geotechnical fault investigation to rule out the
presence or absence of the active Coronado Fault does not exist.
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D.

The Presence or Absence of the active Coronado Fault of the active Rose Canyon

Fault Zone on the Navy Broadway Complex Was Never Proven by Scientific Evidence in the
2006 Geocon Report because the report was deemed invalid by the City of San Diego on
January 9, 2007.
The fact that the 2006 GEOCON Report incorrectly concluded that tests were unable to
locate an active fault (AR 151:009660, 33:007792-93.) is stated as substantial evidence in the
record to support Respondent's actions on this issue and the April 22, 2009 Ruling By Judge
Prager.
The chosen developer and the Navy submitted the 2006 Geocon fault investigation to the
City of San Diego for review and approval in January 2007. The City Geologist, Warner Landry,
discussed the inadequacies of the 2006 Geocon fault investigation with Geocon Incorporated, the
State Licensed geotechnical engineering firm. The inadequacy of the fault investigation was known
by the Navy, CCDC, and the City of San Diego during the City Council meetings of January 9,
2007, February 26, 2008, and every subsequent meeting of CCDC and the City of San Diego where
the Navy Broadway Complex's lack of a valid geotechnical fault investigation in the Downtown
Special Fault Zone on liquefiable soils was discussed. This information was included in our written
comments to the Navy during the Public Meeting #2 on September 29, 2008 for the Navy
Broadway Complex Environmental Assessment.
Subsequently to knowing that the fault investigation report was inadequate, Geocon
performed additional field work at the Navy Broadway Complex consisting of additional Cone
Penetration Tests (CPT) and subsurface exploratory borings. The results of the additional fault
investigation information was summarized in the report by Geocon Incorporated entitled,
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"Geotechnical and Geologic Fault Investigation, Pacific Gateway, Navy Administration Building,
Phase 1, Pacific Highway and F Street, San Diego, California," dated March 6, 2007 (Project No.
07769-22-01). This fault investigation report was listed as reference in the March 6, 2007 Lane
Field Geotechnical and Geologic Fault Investigation report on file with the clerk of the Port of San
Diego. We assume the chosen developer and the Navy have refused to let Geocon submit their
updated fault investigation report to the City Geologist and State Geologist for review and
approval.
Not only does the 2006 Geocon report have to be written and approved by a Registered
Civil Engineer and/or Certified Engineering Geologist of the firm, Geocon's results also have to be
independently verified by Third-Party Reviewers who are also Registered by the State of California
in order for the geotechnical fault investigation report to be considered valid. The mere presence of
the incomplete 2006 Geocon report itself, does not necessarily make it a valid geotechnical fault
investigation report done in accordance with Special Publication 117 approved by the City of San
Diego and the Navy. All the government agencies and Registered Civil Engineer and Certified
Engineering Geologists that have reviewed to 2006 Geocon report, including the City of San
Diego, the County of San Diego, and the California Coastal Commission, have publically stated
that the 2006 Geocon Report is not valid for the Navy Broadway Complex site. Active faulting is
presumed to exist on site.
On January 9, 2007 during the City Council meeting on the Navy Broadway Complex, City
of San Diego Senior Engineering Geologist, Werner R. Landry, P.G., C.E.G., email
correspondence was put into the public record and states.
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"Well I finally got done with my review of the Geocon report for the Navy Admin Bldg.
This was not a complete review as we would require for building permit review, but I think I have
the major points. First of all, it is a report for the Navy Administration Building only, per the title.
This alone would not allow it to speak for the entire NBC site. Second (and more important), the
interpretation of the limited data provided (seismic reflection & CPTs) would not be conclusive
enough for a building permit review approval. Additional information (borings, CPTs) and
alternative interpretations of the existing and new data would be required. (Remember, this is a
Navy building and probably will never come before this department for review). The other portions
of the site certainly need additional investigation for such an important development. I will
recommend this, as did the EIR." Mr. Landry also testified before the City Council and told
everyone that the Navy’s West Coast Headquarters may have to be moved on the Master Plan if the
probable active Coronado fault of the active Rose Canyon Fault Zone is verified on site.
As part of our correspondence for the 2009 Environmental Assessment, the Navy does have
copies and was provided email documentation from the City of the San Diego geologist Warner
Landry that indicates that the 2006 Geocon report is deficient.
The USGS Pasadena Office, including Ms. Susan E. Hough, PhD, Scientist in Charge,
never approved, reviewed, or seen the 2006 Geocon report. In addition, during the Second Public
Meeting on September 29, 2008, we discuss the Geology and Seismicity of the Navy Broadway
Complex with the Navy's Geologic and Seismic representatives on site, Mr. John Pakstan, and Mr.
Geoff Buckner, Geologist 7208. Both these gentlemen stated to us that they never reviewed the
2006 Geocon report as Third-Party Reviewers and do not imply that the 2006 Geocon report is
valid. They have read the 2006 Geocon report, but have no comment on the adequacy of the
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findings. We also discussed the presence of active faulting on the Old Police Headquarters adjacent
the project with the Navy’s Geologic and Seismic representatives, who said they were aware that
active faulting was found on site and mitigation included moving new additions to the existing
historical building away from the known active faults. No independent Third Party Registered
Civil Engineer or Certified Engineering Geologist has ever reviewed the 2006 Geocon report and
found the report to be valid.
According to the California Geological Survey - Seismic Hazards Zonation Program,
Article 10, Seismic Hazard Mapping, updated May 12, 2003, Section 3724 – Specific Criteria for
Project Approval, prior to approving the project, the Navy as the lead agency for the
Environmental Assessment, and the City of San Diego as the lead agency for the EIR/EIS shall
independently review the geotechnical report to determine the adequacy of the hazard evaluation
and proposed mitigation measures and to determine the requirements of Section 3724(a), are
satisfied. Such reviews shall be conducted by a certified engineering geologist or registered civil
engineer, having competence in the field of seismic hazard evaluation and mitigation.
The City of San Diego has independently reviewed the adequacy of the hazard evaluation for
the 2006 Geocon report, and has found the report to be deficient to fulfill the requirements of Section
3724(a). The Navy and CCDC have never independently reviewed the 2006 Geocon report.

E.

The Geologic and Seismic Section of the Navy’s March 2009 Environmental

Assessment Misrepresented that Ms. Susan E. Hough of the United States Geologic Survey
Pasadena Office Approved the Environmental Assessment, the 2006 Geocon Report, and the
full Administrative Record That Concluded that No Active Faults Exist on the Navy
Broadway Complex.
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Ms. Susan E. Hough, PhD, Scientist in Charge of the USGS Pasadena Field office, had her
name used in the Navy’s Response to Comments M1-h, T10-f, L16-IIg, and L18-n. in the report
entitled "Response to Public Comments, Final Environmental Assessment for the Implementation
of the Development Agreement for the Navy Broadway Complex, Volume III, by the Department
of the Navy, Naval Facilities Engineering Command, Southwest Division, 1220 Pacific Highway,
San Diego, California 92101, dated March 2009." The Navy’s Environmental Assessment implied
that Ms Hough of the USGS review and approved the full Geologic and Seismic Sections of the
EA and the corresponding Administrative Record including the 2006 Geocon report and the
documentation we submitted to the Navy.
On May 1, 2009 we spoke by telephone with Ms. Susan E. Hough, PhD, Scientist in Charge
of the USGS Pasadena, California office: 525 S. Wilson Avenue, Pasadena, CA, 91106, Office
Phone: 626-583-7224, Cell Phone: 626-429-1533, Pager: 818-542-4827, Email: hough@usgs.gov.
Ms. Hough stated that she is a Seismologist, and not a Registered Civil Engineer or
Certified Engineering Geologist. Ms. Hough never read any correspondence regarding seismic
concerns on the Navy Broadway Complex, as her involvement was limited in scope to work on
historic faulting in the area and review of typos and sentence structure. Ms. Hough only
commented on historic faulting, typos, and sentence structure and not the full Geologic Section or
evidence presented to the Navy. Ms. Hough’s letter to the Navy as an administrator with a PhD,
and recommended typo and sentence structure changes are attached to this complaint.
Ms. Hough stated that she only provided historic earthquakes information for the Navy
Broadway Complex project. Ms. Hough was never asked to give approval for the whole of the
Navy Broadway Complex project or to review the full Environmental Assessment (EA), and
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administrative record including the 2006 Geocon report or our correspondence which is
incorporated by reference in the EA. Ms. Hough did not review the whole of the report or any
section related to Geology and on-site faulting or surface rupture, as only persons Registered by the
State of California in Civil Engineering and Certified Engineering Geologists can approve
geotechnical fault investigations and opine that a fault investigation is adequate.
Ms. Hough did not review the Geocon 2006 report, or the correspondence we turned in,
both of which are not included in the EA, but is part of the administrative record, and is
incorporated by reference in the EA. Ms. Hough did not review the Dr. Jeffrey Johnson fault
investigation report, the letter from Michael Kennedy of the California Geologic Survey, or the
correspondence from the California Coastal Commission.

F.

The Geologic and Seismic Section of the Navy’s March 2009 Environmental

Assessment Purposely Misrepresented Material Facts and Contained Numerous Errors.
The Environmental Assessment for the Navy Broadway Complex has numerous
misstatements of facts and numerous errors.
The 269 pages of evidence, maps, figures, fault investigations, comments, and questions
that we emailed, presented, and hand-delivered at the Navy's Public Meeting #2 on September 29,
2008, was specifically addressed to the Navy for the Environmental Assessment and should have
been answered directly by the Navy in their Response to Comments M8-a to M8-j.
Because some of the individual evidence was addressed to no one, were figures or maps, or
addressed to others, including the City of San Diego, CCDC, and geotechnical consultants, does
not mean that the Navy can respond by saying, "No comments in this attachment are specific to the
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EA; therefore, no further response is required" and “However, the underlying theme is that not all
available geological information has been incorporated in the analysis."
All 269 pages of evidence we turned into the Navy are specific to the Navy's Environmental
Assessment and proves that the assumption that active faulting exists on-site. This evidence is in
directed opposition of the Navy's Environmental Assessment that presumes the absence of active
faulting and ground rupture in Geologic Hazard Category 13 for the Downtown Special Fault
Zone.
Though the Navy did review all 269 pages of evidence we submitted, the specific theme
that the Navy Broadway Complex and the Navy's proposed West Coast Headquarters are located
on an active fault was never answered, but according to the EA, will be addressed at a later time for
all the non-Navy building, but not for the Navy's proposed West Coast Headquarters.
According to Grid Tile 17 21 of the City of San Diego Seismic Safety Study 22, Geologic Hazards
and Faults, Updated 2008, the Navy Broadway Complex site is in two Geologic Hazard Categories:
First, for Fault Zones and Ground Rupture, the project is within Geologic Hazard Category
13 for the Downtown Special Fault Zone.
Second, for the Seismic Hazard of Liquefaction and Potential Ground Failure, the project is
located within Geologic Hazard Category 31 for High Potential for Liquefaction due to shallow
groundwater and hydraulic fills.
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http://www.sandiego.gov/development-services/hazards/pdf/geo17.pdf

22

http://www.sandiego.gov/development-services/hazards/pdf/seismicstudy.pdf
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Comments M8-b, M8-d, and T10-h of Response to Public Comments, Final Environmental
Assessment for the Implementation of the Development Agreement for the Navy Broadway
Complex, Volume III, dated March 2009 states the following:
"The project site is not located in an Alquist-Priolo Fault Zone. The project site is within
the Geologic Hazard Category Number 31 as identified on the City Seismic Safety Study (EA page
3.6-5)... A fault should not be presumed only because the project site is located in a specific zone...
The site is not located within an active fault zone based on the State of California Earthquake
Hazard Maps. While this does not preclude the presence of an active fault at the site, it allows the
presumption that one is not present."
The Navy's statements of "A fault should not be presumed only because the project site is
located in a specific zone" and “While this does not preclude the presence of an active fault at the
site, it allow the presumption that one is not present" is false and misleading. Active faulting and
ground rupture should be presumed for any project site located in the City of San Diego's Downtown
Special Fault Zone.
Though some of the statements in the EA are true, they are not complete and they are
purposely misleading as it relates to active fault zones for the Navy Broadway Complex on
liquefiable soils. For Fault Zones and Ground Rupture, the project site is not located in an AlquistPriolo Fault Zone, but is located within Geologic Hazard Category 13 for the Downtown Special
Fault Zone, and Geologic Hazard Category 31 for High Potential for Liquefaction and Potential
Ground Failure due to shallow groundwater and hydraulic fills. The State of California, through the
City of San Diego General Plan, acknowledges the presence the Downtown Special Fault Zone and
areas of liquefaction within reclaimed Port tidelands.
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Page 4 of the City of San Diego Municipal Code Section 145.0203, Table 145-02A,
Footnote 3 states: 23
"Fault zones define the limits within which faults are suspected. Fault zones include the
Alquist-Priolo Earthquake Fault Zone, The Downtown Special Fault Zone, as well as the area 100
feet on both sides of the fault lines indicated on the current San Diego Seismic Safety Study
(SDSSS) maps. Refer to SDSSS maps for location of faults and fault zones."
As stated above in Municipal Code Section 145.0203, Footnote 3 active faults are suspected
in the Downtown Special Fault Zone and Alquist-Priolo Earthquake Fault Zones. There is a
presumption of active faulting within the Downtown Special Fault Zone and the Alquist-Priolo
Earthquake Fault Zones. A telephone call from the Navy to the State Geologist or the City of San
Diego Geologist would have confirmed this presumption of active faulting within the whole of the
Downtown Special Fault Zone.
Since active faulting and surface rupture is presumed for the Navy Broadway Complex and
the Downtown Special Fault Zone, evidence from the chosen developer and the Navy is required by
CCDC and the City of San Diego to rule out the presence of active faulting onsite. The Burden of
Proof is on the Navy to prove with scientific evidence that there are no active faults on site. This
burden of proof has not been met, therefore, the Navy Broadway Complex is presumed to have active
faulting on site. It is illegal to site buildings on presumed active faults. The Navy, with the permission
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http://docs.sandiego.gov/municode_supp/743/Chpt%2014%20Art%205%20Division%202,%20Pages%201-9.pdf
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of CCDC and the City of San Diego, has located their proposed West Coast Headquarters on a
presumed active fault on known liquefiable soils.
Comments M1-g, T10-f, and T10-h of Response to Public Comments, Final Environmental
Assessment for the Implementation of the Development Agreement for the Navy Broadway
Complex, Volume III, dated March 2009 address the geology and seismicity.

Misrepresentations in the comments from the Navy include the following:

"For this project, at this phase, no report is required."
- The fault investigation is required at the NEPA stage before buildings are located in an
active fault zone subject to ground rupture, such as the City of San Diego's Downtown Special
Fault Zone. The Navy would not have included the 2006 Geocon report as part of the
administrative record which is incorporated by reference in the EA if a valid fault investigation was
not needed for the Environmental Assessment. The presence of a fault investigation in the
administrative record, though not a valid fault investigation, proves that the Environmental
Assessment would not be complete without a valid fault investigation on file.

"That report has not yet been submitted to the City of San Diego for their review and
comment. At the appropriate phase of the project that report would be submitted and the City
would assess its adequacy."
- This statement is false and can be confirmed by the City of San Diego Development
Services Department and the City Council. The City Geologist, the State of California Coastal
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Commission Geologist, Dr. Jeffrey Johnson, and faculty from Scripps Institute of Oceanography
(SIO) and the University of San Diego (UCSD) Jacobs School of Engineering have all stated that
the 2006 Geocon report is inadequate. The appropriate phase to submit a valid fault investigation
for a project founded on liquefiable soils in the Downtown Special Fault Zone is at project
submittal, which was June 30, 2006.

Comments L16-IId and T10-b state "The Navy is unaware of any similar sites where
faulting precluded development." and "... there were no signs of faulting at the site."
Active faulting was found approximately 230 feet southeast of the Navy Broadway
Complex at the Old Police Headquarters in the North Embarcadero area by the geotechnical
consultant Terramar. The City of San Diego required that the Port of San Diego execute a Notice of
Geologic and Geotechnical Conditions recorded against the property to insure that safety
conditions will be met in the historic Old Police Headquarters. The Navy’s Geologic and Seismic
representatives are aware of active faulting at the Old Police Headquarters. Mitigation includes
moving the proposed addition away from the active fault.
According to the City of San Diego, fault buffer distances range from 50 feet to 400 feet on
each side for projects on liquefiable soils. The presence of the active fault found at the Old Police
Headquarters located approximately 230 feet southeast of the Navy Broadway Complex and within
the 400 foot fault buffer zone has not been acknowledged by the Navy in their Environmental
Assessment.
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The evidence we presented to the Navy, CCDC, and the City of San Diego includes the
Terra Physics report, and the report by Dr. Jeffrey Johnson showed that there are signs of active
faulting at the Navy Broadway Complex.

Stated in the response to Comment T-10f, "That investigation has concluded there is on
evidence for faulting at the site." "On evidence" does not mean no evidence. The Navy cannot say
there is "no evidence," because the Terra Physics report, the Dr. Jeffrey Johnson report, and the
10news Investigation, along with our correspondence found many instances of evidence of the
active Coronado Fault of the active Rose Canyon Fault Zone traversing the Navy Broadway
Complex. The 2006 Geocon report has never been approved by a third party, or government
agency including the State of California, the USGS, and the City of San Diego, California.

Comment L9-g states: “The City has reviewed the Geology analysis contained within the
EA and has determined that it is adequate.” The letter from the City to the Navy entitled City of
San Diego Comments on the Draft 2008 Environmental Assessment (EA) for Implementation of
the Development Agreement for the Navy Broadway Complex, dated October 17, 2008 states,
“Based on review of all referenced geotechnical reports and studies City Geology staff concluded
that the information contained in the Draft EA is generally consistent with the information
provided in the referenced geotechnical reports.” The City never said that their review of the
Geology analysis was adequate, but instead was consistent with referenced reports. As previously
stated above, on January 9, 2007 during the City Council meeting on the Navy Broadway
Complex, City of San Diego Senior Engineering Geologist, Werner R. Landry, P.G., C.E.G., told
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both the City and the Navy that the Geology analysis was not completed and additional
geotechnical field work and analysis is required for the Navy Broadway Complex project. Mr.
Landry also testified that if possible active faults are confirmed on the project, buildings will have
to be moved in order to comply with the State Alquist-Priolo law. The City of San Diego
Geologists and Engineers have never deemed the Geologic and Fault Investigation Report analysis
as adequate.

G.

The City of San Diego Significant Determination Thresholds do not conform to State

CEQA Law.
The City of San Diego’s, California Environmental Quality Act, Significant Determination
Thresholds 24, Development Services Department, January 2007 contain factual misrepresentation
of the State CEQA law, Public Resources Code Section 2697, and the California Geological
Survey (CGS) Seismic Hazards Zonation Program (SMZP) Article 10, Section 3725. Public
Resources Code Section 2697, Chapter 7.8 Seismic Hazard Mapping 25 consists of the following:
“2697. (a) Cities and counties shall require, prior to the approval of a project located in a seismic
hazard zone, a geotechnical report defining and delineating any seismic hazard.”
Page 32 of 88, Significant Determination Thresholds, Section II Environmental Issues, Part
D. Geologic Conditions states the following: “In areas considered at high risk for liquefaction, the
report can be deferred to the Building Development Review (BDR) Division until the Building
Permit stage if no environmentally sensitive resources are likely to be impacted. Studies for
potential active faults may also be deferred to BDR based on an evaluation by City staff geologist.”
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http://www.sandiego.gov/development-services/news/pdf/sdtceqa.pdf
http://www.leginfo.ca.gov/cgi-bin/displaycode?section=prc&group=02001-03000&file=2690-2699.6
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This section of the City of San Diego’s California Environmental Quality Act, Significant
Determination Threshold should be changed to acknowledge the requirement that a valid
Geotechnical Fault Investigation report is required at project submittal for all development subject
to seismic hazards. In addition, in areas located in a seismic hazard zone, the City shall submit one
copy of each approved geotechnical report, including the mitigation measures, if any, that are to be
taken, to the State Geologist within 30 days of its approval of the report.

The California Geological Survey (CGS) Seismic Hazards Zonation Program (SMZP)26
Article 10, Section 3725 consists of the following:

“3725. Waivers of Geotechnical Report

Requirements. For a specific project, the lead agency may determine that the geological and
geotechnical conditions at the site are such that public safety is adequately protected and no
mitigation is required. This finding shall be based on a report presenting evaluations of sites in the
immediate vicinity having similar geologic and geotechnical characteristics. The report shall be
prepared by a certified engineering geologist or register civil engineer, having competence in the
field of seismic hazard evaluation and mitigation. The lead agency shall review submitted reports
in the same manner as in Section 3724(c) of this article. The lead agency shall also provide a
written commentary that addresses the report conclusions and the justification for applying the
conclusions contains in the report to the project site. When the lead agency makes such a finding, it
may waive the requirement of a geotechnical report for the project. All such waivers shall be
recorded with the county recorder and a separate copy, together with the report and commentary,
filed with the State Geologist within 30 days of the waiver.”

26

http://www.conservation.ca.gov/cgs/shzp/Pages/article10.aspx
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Where there are no seismic hazards identified in the City of San Diego Seismic Safety
Study, the geotechnical studies can be deferred to the Building Development Review (BDR)
Division until the Building Permit stage. If there are seismic hazards and the City does not require
a valid Geotechnical Fault Investigation report at project submittal, the City of San Diego shall put
their reason in writing for a waiver of geotechnical report requirements to the State Geologist
within 30 days .
The City of San Diego has approved the Navy Broadway Complex project and the Master
Plan, but has never approved the required geotechnical fault investigation. In addition, the City of
San Diego never wrote the State Geologist to ask for a waiver or to provide written commentary on
the adequacy of the geotechnical fault investigation.
H.

The active Rose Canyon Fault Zone is also considered to be the northern continuation

of the active Newport-Inglewood fault which produced a magnitude 4.7 earthquake in Los
Angeles on May 19, 2009.
“Quake aftershock felt throughout Los Angeles area The Associated Press 11:39 p.m. May
19, 2009 LOS ANGELES — … The northern portion of the Newport-Inglewood fault, which
appeared to rupture in Sunday's magnitude 4.7 quake, is believed to be less prone to large,
destructive earthquakes than the fault's southern portion, USC earth science professor James Dolan
said Monday. The Newport-Inglewood fault, counting its southern continuation, known as the Rose
Canyon fault, is about 150 miles long and runs from Baldwin Hills to the Mexican border.”

I.

There is No Third Party Rights in the Development Agreement between the Navy and

the City of San Diego.
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Navy and the RPI’s threat of lawsuit for Discrimination has no merit. Before 2006, port
tidelands were mistakenly thought to be outside of the Downtown Special Fault Zone by CCDC,
the Port of San Diego, and the California Coastal Commission, but not the City of San Diego
Development Services Department (DSD). Since 2006, there has been at least three

fault

investigations conducted on reclaimed port tidelands for project submittal, CEQA adherence, and
to comply with the State Seismic Safety Hazard Zones for liquefaction and the Downtown Special
Fault Zone. Valid fault investigations exist for Lane Field, the Old Police Headquarters, and the
Sunroad leasehold on Harbor Island. Due to the fact that the City is now requiring the law to be
followed, the RPI (developer and their lawyers) do not have standing to sue the city on ground of
made up discrimination. The RPI does not have a claim against the City for Discrimination. Also
according to the Development Agreement, there are no third party rights to sue the City. The
Development Agreement is between the City of San Diego and the Navy only.
The latest rumor is that the Navy is saying that a fault was found under the Navy Broadway
Complex, but the fault is not active. The Navy is presuming that the active Coronado Fault of the
active Rose Canyon Fault Zone becomes inactive as it goes onto reclaimed tidelands in San Diego.
All the City of San Diego and the Navy had to do to fight legal challenges is turn in the existing
fault investigation report dated March 2007 to the City of San Diego and the State Geologist for
approval then reviewed by the same Technical Advisory Panel convene for the same active
Coronado fault through the proposed Coronado Tunnel project. The subject is seismicity is very
technical. The difficult nature of the problem requires guidance from world renowned experts that
have already dealt with the same active Coronado fault in 2005 and 2006 as part of the Coronado
Tunnel Technical Advisory Panel (TAP).
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III.

CONCLUSION
There is a high likelihood that the active Coronado Fault of the active Rose Canyon Fault

Zone, within the State-Recognized City of San Diego Special Fault Zone and reclaimed Port
tidelands subject to liquefaction and strong seismic shaking, traverses the Navy Broadway
Complex exactly were high-rise structures including the Navy’s proposed West Coast
Headquarters are located in the Master Plan.
The presence or absence of the active Coronado Fault of the active Rose Canyon Fault
Zone within the boundaries of the Navy Broadway Complex and a valid geotechnical fault
investigation is required to be known at both the CEQA and NEPA stage of Environmental Review
Process. To wait until a later date, maybe some time in the future or never, is not in the best
interests of the City of San Diego or the United States of America. Enemies of the United States
including Osama bin Ladin, who is a Civil Engineer, could not have chosen a more unsafe site for
our Navy West Coast Headquarters which will consists of a high rise tower on top of a probable
active fault, on liquefiable soils.
Based on the above, Katheryn Rhodes and Conrad Hartsell, MD respectfully request the
United States Navy, CCDC, and the City of San Diego to require a valid fault investigation be
submitted for the Navy Broadway Complex at Project Submittal in order to stop the conspiracy to
defraud the public to the intangible right of honest services.

Dated: June 29, 2009
For: Complaint
By: Katheryn Rhodes and Conrad Hartsell, MD
371 San Fernando Street, San Diego, California 92106
619-523-4350, rhodes@laplayaheritage.com

Comment L4-a
This is a general comment regarding the USGS review of the EA. No further response is necessary.

L-11

Comment L4-b
1.
2.
3.
4.
5.
6.

L-12

The EA text has been revised to say simply “magnitude” over “Richter magnitude.”
The term “reoccurring” has been deleted from the EA as suggested.
A discussion about the difficulty in locating faults has been added, as suggested.
As suggested, the quotations have been deleted.
The word “generally” has been added.
The tsunami discussion has been added, as suggested.

Response to Public Comments
Final Environmental Assessment
For Implementation of the
Development Agreement for the
Navy Broadway Complex
Volume III

March 2009

Comment M1-g
Section 3.6 of the EA contains an analysis of the geologic, seismicity, and soil conditions at this site.
Primary documents referenced and summarized in this section include the GEOCON 2006 study (the
study referenced in this comment as the “MFG Seismographic studies”), the Master EIR for the
NEAVP, City of San Diego Seismic Safety Studies, and the California Department of Conservation
fault maps. The GEOCON 2006 study was an onsite detailed geologic fault investigation, which
provided information as to whether the Coronado Fault or any other unknown faults were present
beneath the Navy Broadway Complex. This study is part of the administrative record, is incorporated
by reference in the EA. This report included seismic reflection as well as additional data, such as
cone penetrometer (CPT) information. After review of all of the information, including the seismic
reflection data, it was concluded that there were no signs of faulting at the site. Prior to any
development onsite, however, the lessee would be required to coordinate with CCDC and the City to
ensure that all regulatory requirements regarding geologic issues have been met and that the
development plan considers all geologic issues onsite.

Comment M1-h
It is assumed the commenter is referring to the story “Will Waterfront Project Sink Due to Safety
Concerns?” by Michelle Krish, 10News.com, Managing Editor, 14 June 2007. This news report
includes a mix of general comments regarding earthquake hazards in general and comments
specifically on the Navy Broadway Complex. Among the site specific information is a report prepared
by Jeffery A. Johnson, Incorporated, which questions the validity of the 2006 GEOCON fault study.
Upon review of the Jeffery A. Johnson, Incorporated report, the Navy continues to view the
conclusion in the 2006 GEOCON report that there is no evidence of faulting at the site as valid. In
addition, Dr. Susan Hough, the Scientist in Charge of the United States Geological Survey’s (USGS)
southern California Office, has opined that the EA “presents a thorough and up-to-date summary of
known geological hazards to which the Broadway Complex is potentially exposed…and will be
subject to the same strict building codes and other state statues as any other project in California.”
Please see comment letter L-4 for the full USGS opinion.

M-5

Comment M8 (general)
This comment letter includes and references several attachments and supporting materials. All of
these materials have been reviewed as part of the response to comments. Due to the length of the
attachments, they are included as part of the administrative record and are not included in this
document.
Comment M8-a
The document included in this attachment is the Terra Physics Report for Pacific Gateway Navy
Administration Building – Final Report Seismic Reflection Survey to Detect the Coronado Fault Zone,
dated 30 June 2006. This attachment is Appendix D to the GEOCON report dated 12 July 2006. The
GEOCON report is included in the administrative record and referenced in the EA (GEOCON 2006).
No comments in this attachment are specific to the EA; therefore, no further response is required.
Comment M8-b
The comments on the California Environmental Quality Act (CEQA) Consistency Analysis included in
this attachment are prepared by Katheryn Rhodes and Conrad Hartsell, M.D., 22 October 2006. It
includes “Appendix A: Chapter 5.5 – Geology/Seismicity of the Draft Downtown Community Plan,
Draft Date March 2006. The comments contained within Attachment 2 are addressed to CCDC and
the City of San Diego on the CEQA Consistency Analysis and no comments were specific to the EA.
However, the underlying theme is that not all available geological information has been incorporated
in the analysis. The Navy has reviewed the references cited in Attachment 2 to ensure that all
relevant information included in the comment has been considered in the EA.
California Geologic Survey Open File Reports 93-02 and 97-10b were cited and the data were
incorporated into Kennedy and Clarke 2001 (EA page 3.6-9). The project site is not located in an
Alquist-Priolo Fault Zone. The project site is within the Geologic Hazard Category Number 31 as
identified on the City Seismic Safety Study (EA page 3.6-5). Location within a specific fault zone
does not always indicate the presence of a fault beneath the site.
As there was no comment specific to the geotechnical analysis contained within Section 3.6 of the
EA, no further response is necessary.
Comment M8-c
This attachment includes the CCC letter (dated 25 October 2006) regarding changes to downtown
San Diego since inception of the 1992 Development Agreement and the recommendation of a coastal
development permit for non-Navy portions of the project. Consultation with the CCC, including this
referenced letter, is provided in Section 3.1 of the EA. Additionally, this letter is included in Appendix
F of the EA. No comments in this attachment are specific to the EA; therefore, no further response is
required.
Comment M8-d
This attachment includes formal appeal to the City Council regarding the CEQA Consistency Analysis
prepared by Katheryn Rhodes and Conrad Hartsell, M.D., revised 7 November 2006. It includes
references to Geology and Seismicity, Timing and Scheduling of the Project, Open Space and Parks,
Parking, and 1992 Development Agreement.
This appeal is addressed to CCDC and the City of San Diego on the CEQA Consistency Analysis.
No comments are specific to the EA; therefore, no response is required. However, as with Rhodes
Attachment 2, one underlying theme in this attachment is that not all available geological information
has been incorporated in the analysis. The Navy has reviewed the references cited in the information
provided to ensure that all relevant information included in the comment has been considered in
the EA.
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Comment M8-e
This attachment includes formal appeal to the City Council Regarding the CEQA Consistency
Analysis prepared by the Development Services Department (DSD) and the CCDC Approval of the
DSD analysis presentation, by Katheryn Rhodes and Conrad Hartsell, M.D., 9 January 2007. This
attachment is a PowerPoint presentation to the City Council regarding CEQA consistency. No
comments were directed toward the EA; therefore, no response is required. However, as with
Rhodes Attachments 2 and 4, one underlying theme in this attachment is that not all available
geological information has been incorporated in the analysis. The Navy has reviewed the references
cited in the information provided to ensure that all relevant information included in the comment has
been considered in the EA.
The parking requirements for the Navy Broadway Complex were set through the approval of the 1992
Development Agreement. Since the time the Development Agreement was established, the City has
adopted parking space requirements for developments through the Centre City Planned District
Ordinance (PDO). The PDO also identifies rates that were established by the Port District for uses
under their jurisdiction in the NEAVP. However, the PDO would not apply “where lands are subject to
the jurisdiction of other agencies and organizations, including the United States Government, State of
California, San Diego Unified Port District, or County of San Diego, any superseding authority of
those agencies shall apply (PDO section 151.0301).” Further, while the parking rates set by the
Development Agreement, which were agreed to by the Navy, the City, and CCDC, supersede those
set by the PDO, the comparisons that have been made in the EA show that the parking rates set in
the Development Agreement produce similar results to those used for new developments in Centre
City.
Comment M8-f
This attachment includes an Executive Summary and supporting documents by Katheryn Rhodes and
Conrad Hartsell, M.D. regarding geotechnical analysis and Appeal of the CEQA Consistency
Analysis, 2 February 2007. This appears primarily to be a letter to the City of San Diego -- City
Council Members, Office of the Mayor, and Office of the City Attorney – along with CCDC and the
Port of San Diego regarding appeal of the CEQA consistency analysis, a supporting chain of e-mail
correspondence, and excerpts from an appeal presentation to the City Council. No comments were
specific to the EA and no response is required. However, as with Rhodes Attachments 2, 4, and 5,
an underlying theme in this attachment is that not all available geological information has been
incorporated in the analysis. The Navy has reviewed the references cited in the information provided
to ensure that all relevant information included in the comment has been considered in the EA.
The proposed action would comply with current construction practices and the latest seismic safety
and building code regulations adopted for downtown development by the City of San Diego. These
would include the RWQCB’s erosion control requirements, the City of San Diego’s Land Development
Code, and the Uniform Building Code (UBC), for seismic safety. Compliance with such codes is a
typical element of construction design that promotes stable grading and construction and ensures the
safety of buildings and construction activities. Compliance with these standard construction practices
would avoid or minimize geology and soils impacts resulting in less than significant impacts. No
mitigation would be required related to construction impacts.
Potential long-term impacts associated with seismic activity or potential fault rupture would be
reduced to a level below significance after compliance with the UBC and recommendations contained
within the Geotechnical and Geologic Fault Investigation (GEOCON 2006). If a fault were identified
with certainty on the project site during future investigations or activities on site, all activity would
cease and the Navy’s lessee would coordinate with the City to ensure that any structures would not
pose a threat to public safety. Measures taken could include setbacks from the identified fault
(between 20 and 50 feet is typical), and reconfiguration of site plans. The Navy’s lessee would be
required to implement all seismic safety development requirements as recommended in the relevant
federal, state, and local building codes. As such, no significant impacts are anticipated and no
mitigation would be required (EA page 3.6-11).
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The project site is not in the Alquist-Priolo Fault Zone. The project site is within the Geologic Hazard
Category Number 31 as identified on the City Seismic Safety Study (EA page 3.6-5). A fault should
not be presumed only because the project site is located in a specific zone.
Comment M8-g
This attachment includes “Will Waterfront Project Sink Due to Safety Concerns?” by Michelle Krish,
10News.com, Managing Editor, 14 June 2007; Draft Third Party Geology Review by Jeffery A.
Johnson, Inc.; and, correspondence relating to Manchester Pacific Gateway seismic testing, coastal
development permits, and coastal zone issues, apparently from attorneys from Cooley Godward
Kronish, LLP on behalf of Manchester Pacific Gateway. This appears to be (1) a posting of a 10News
story on potential seismic issues on the Navy Broadway Complex site that includes the Jeffrey A.
Johnson, Inc., geology review report, (2) and two information releases by Manchester Pacific
Gateway and an e-mail and a letter to the CCC related to Coastal Development Permit applications
and Coastal Zone issues. No response is required as no comments are directed toward the EA.
However, as with Rhodes Attachments 2, 4, 5, and 6, an underlying theme in this attachment is that
not all available geological information has been incorporated in the analysis. The Navy has
reviewed the references cited in the information provided to ensure that all relevant information
included in the comment has been utilized in the EA.
The Jeffrey Johnson report was reviewed as part of the Navy’s consideration of all material submitted
during the public comment process, but not specifically cited in the EA. GEOCON performed the
required analysis necessary for the Development Agreement. The Jeffrey Johnson report questions
GEOCON’s geotechnical methodology. According to a review by the USGS, the EA Geology,
Seismicity, and Soils section “presents a thorough and up-to-date summary of known geological
hazards to which the Broadway Complex is potentially exposed…and will be subject to the same
strict building codes and other state statues as any other project in California.” Please see comment
letter L-4 for the full USGS opinion.
Comment M8-h
This attachment includes questions to the City Council regarding Citizens Appeal of the Navy
Broadway Complex by Katheryn Rhodes and Conrad Hartsell, M.D., 26 February 2008, regarding
seismic faulting and motivation of the agencies/institutions involved with potential site redevelopment.
Also included is correspondence from Michael Kennedy (Scripps Institution of Oceanography) to
Marti Emerald (10News).
The first part of this attachment appears to be in part a script for the audio portion of the PowerPoint
presentation submitted at Attachment 10. The second part appears to be correspondence related to
faulting in San Diego Bay. No response is required as no comments are directed toward the EA.
However, as with Rhodes Attachments 2, 4, 5, 6, and 7 an underlying theme in this attachment is that
not all available geological information has been incorporated in the analysis. The Navy has
reviewed the references cited in the information provided to ensure that all relevant information
included in the comment has been considered in the EA.
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Comment M8-i
This attachment includes Citizens Appeal of the Navy Broadway Complex by Katheryn Rhodes and
Conrad Hartsell, M.D., City Council Hearing Date of 26 February 2008, including County of San Diego
Guidelines for Determining Significance of Geologic Hazards from the Land Use and Environment
Group, 30 July 2007.
This attachment is addressed to City Council and Mayor Sanders and regards an appeal of the Navy
Broadway Complex based on seismic issues. The majority of this submittal consists of (1)
Information Bulletin 515, Geotechnical Study Requirements, City of San Diego Development Services
Department, October 2006; (2) County of San Diego Guidelines for Determining Significance,
Geologic Hazards, 30 July 2007; (3) Municipal Code Chapter 14, Article 5, Building Regulations
Division 2: Test of Modifications and Additions to the 2001 California Building Code for the City of
San Diego dated 2002; (4) Land Development Manual, Project Submittal Requirements, Section 1,
Guide to Project Submittal Process, Page 8, Item 7, Geologic Hazard Category and Earthquake Fault
Buffer, January 2008; and (5) Manchester Pacific Gateway LLC versus the California Coastal
Commission, No. 07CV01099, Report or Affidavit of Supreme Court Justice Antonin Scalia,
24 August 2007.
No response is required as no comments are directed toward the EA. However, as with Rhodes
Attachments 2, 4, 5, 6, 7, and 8 an underlying theme in this attachment is that not all available
geological information has been incorporated in the analysis. The Navy has reviewed the references
cited in the information provided to ensure that all relevant information included in the comment has
been considered in the EA.
Comment M8-j
This attachment includes a PowerPoint presentation on potential faulting at the Navy Broadway
Complex, and requests a preliminary fault investigation. The PowerPoint has audio that incorporates
some of the language from Rhodes Attachment 8. No response is required as no comments are
directed toward the EA. However, as with Rhodes Attachments 2, 4, 5, 6, 7, 8, and 9 an underlying
theme in this attachment is that not all available geological information has been incorporated in the
analysis. The Navy has reviewed the references cited in the information provided to ensure that all
relevant information included in the comment has been considered in the EA.
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Comment M9-a
For responses to the portion of the comment directed toward terrorism risks, please see the
responses to comments M1-n, M1-o, and M1-q.
The potential for seismic impacts is discussed in the EA, Section 3.6 Geology, Seismicity, and Soils.

Comment M9-b
The proposed action includes dedication of a 1.9-acre public open space area at the foot of Broadway
and would enhance views and pedestrian and vehicle flow from downtown to the bay. No comment
specific to the EA is provided and no further response is necessary.

Comment M9-c
The Navy was a member of the “Alliance” when the goals for the Embarcadero were established and
the NEAVP was developed. The Navy Broadway Complex is located in the southernmost part of the
NEAVP plan area, as illustrated in Figure 3.1-4 of the EA. The proposed action (redevelopment of
the Navy Broadway Complex in conformance with the Development Agreement) is considered an
entitled project under the NEAVP, indicating that the Navy has assignable rights to redevelop the
property. NEAVP accommodates a density of development that is consistent with the downtown
setting and the Development Agreement and includes enhancing public right-of-ways, including E, F,
and G streets.
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Comment T8-a
Comment noted. No comment specific to the EA is provided and no response is necessary.

Comment T8-b
The commenter is referencing analysis in the EA for Geology (Section 3.6), Aesthetics (Section 3.3),
and Socioeconomics (Section 3.5). No specific comment is made on these analyses. This comment
has been noted and no further response is necessary.
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1

seismic safety requirements , and those seismic safety

2

requirements will be taken into consideration , I

3

understand , in development of the project .

4

important in California , and so we commend you for that .

5

I think that ' s

It ' s also -- it a l so wi ll enhance the aesthetics

6

and create a viewshed that will be compatible with the

7

surrounding area and will also open up the property to the

8

public benefiting all San Diegans who appreciate the

9

waterfront .

10

So I commend you on those points .

The Navy Broadway Complex will help strengthen

11

the economic development , create jobs , and increase the

12

City ' s tax base , and it will be a positive step to help

13

redevelop San Diego ' s downtown and waterfront .

14

Thank you very much .

15

THE MEETING OFFICER :

16

As the meeting is back in session , are there any

17

Thank you Mr . Barrales .

other individuals who wish to make any comments?

18

There being none , again I ' ll recess the meeting

19

until the scheduled conclusion of the meeting which will

20

be 2 p . m., at which point I expect I will briefly call the

21

meeting back and adjourn .

Thank you .

22

We ' ll be in recess .

23

(Recess taken . )

24

THE MEETING OFFICER :

25

(800)

Once again , for everyone

who remains , I ' ll reassemble the meeting .

939- 0080

WVM . KRAMM . Ca1

It is after
(619) 239- 0080
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1

Rear Admiral Len Hering and the Navy NEPA planner Mr . Gene

2

Beale .
THE MEETING OFFICER :

3

I have two individuals who

4

have completed a card indicating that they wish to speak .

5

I ' ll ask the Region Southwest staff at this point if they

6

have any additional cards , and if they do , wave them at

7

me , and I will take them and put them in line .
Again , if anyone present desires to speak , if

8

9

you would raise your hand or get the attention of someone

10

with a nametag on , that ' s the Region Southwest staff , and

11

they will ensure that you get a speaker card .

12

What r ' d like to do is for the two registered

13

speakers that I have , i f you would come forward , please ,

14

and take a seat in what is the front left of me , front

15

right to you .

Mr . Mike Copass and Katheryn Rhodes .

I appreciate that .

16

And although we don ' t appear

17

to have a lot of speakers today, it ' s just so that we

18

don ' t have to waste a lot of time in moving speakers

19

around .
Mr . Copass , you have five rrrinutes .

20

21

first .

Thank you .
MR . MIKE COPASS :

22

You may go

Thank you .

I will do my best

23

to adhere to speaking clearly and slowly out of respect to

24

the stenographer .

25
(800) 939- 0080

My name is Mike Copass .
WVM . KRAMM . Ca1

The spelling is
(619) 239- 0080
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Comment T10-a
The materials submitted during the public meeting by this commenter are included in responses to
comments M8-a through M8-j, which were received during the public meetings.

Comment T10-b
Section 3.6 of the EA contains an analysis of the geologic, seismicity, and soil conditions at this site,
and is cited as GEOCON 2006 in the EA. The GECON 2006 study was an onsite detailed geologic
fault investigation, which provided information as to whether the Coronado Fault or any other
unknown faults were present beneath the Navy Broadway Complex. The Terra Physics Report that is
referenced by the commenter is Appendix D to the GEOCON report and is therefore considered in
the EA. This study is part of the administrative record, is incorporated by reference in the EA. This
report included seismic reflection as well as additional data, such as cone penetrometer (CPT)
information. After review of all of the information, including the seismic reflection data, it was
concluded that there were no signs of faulting at the site. Prior to any development onsite, however,
the lessee would be required to coordinate with CCDC and the City to ensure that all regulatory
requirements regarding geologic issues have been met and that the development plan considers all
geologic issues onsite.

Comment T10-c
Please see response to comment M8-b for a full response regarding the “Comments on the CEQA
Consistency Analysis.”
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Comment T10-d
Please see response to comment M8-c for a full response regarding the CCC letter.

Comment T10-e
Please see responses to comments M8-d, M8-e, and M8-g for a full response regarding the CEQA
Consistency Analysis, the 10 News Report, and the Jeffery A. Johnson, Inc. report.

Comment T10-f
Responsibilities are established in California Special Publication 117, which also provides guidelines
for investigators and reviewers. The State has the responsibility of establishing earthquake hazard
zones, where investigations are required. This site is not located within a State established
Earthquake Hazard Zone. City and County agencies are responsible for withholding development
permits until an adequate investigation assessing and mitigating any hazards is provided.
For this project, at this phase, no report is required. An investigation has been performed by
GEOCON that was directed and approved by a Registered Engineer and Geologist as required. That
investigation has concluded there is on evidence for faulting at the site. That report has not yet been
submitted to the City of San Diego for their review and comment. At the appropriate phase of the
project that report would be submitted and the City would assess its adequacy.
To date the Navy has not been provided with any documentation from the City of the San Diego
geologist that indicates that any information provided in the EA or other documentation is deficient. In
addition, Dr. Susan Hough, the Scientist in Charge of the USGS’s southern California Office, has
opined that the Geology section presents a thorough and up-to-date summary of known geological
hazards to which the Navy Broadway Complex is potentially exposed (see comment letter L-4).
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Comment T10-g
Please see response to comment M8-i for a full response regarding the Citizens Appeal of the Navy
Broadway Complex.

Comment T10-h
As stated in the EA, other than the limited rights granted in the Development Agreement, the City has
no land use planning, regulatory, or other authority/jurisdiction over the redevelopment of the Navy
Broadway Complex. The Development Agreement stipulates that no discretionary permits, or other
actions necessitating City approval, would be required of the Navy to implement the proposed action.
While the Navy would not obtain City permits for its administration building, the Navy would follow the
substantive requirements of the City building permits in the construction of its administrative facilities.
Ministerial permits would be obtained by the lessee only for those structures that are not to be
occupied in whole or in substantial part by the Navy. This process would include the submission and
approval of a Geologic Investigation. The site is not located within an active fault zone based on the
State of California Earthquake Hazard Maps. While this does not preclude the presence of an active
fault at the site, it allows the presumption that one is not present. In addition, the lessee had
contracted a State Licensed geotechnical engineer firm to perform a geologic fault investigation. This
report included seismic reflection as well as additional data, such as cone penetrometer (CPT)
information. After review of all of the information, including the seismic reflection data, it was
concluded that there were no signs of faulting at the site.

T-64

T-65

Comment T10-i
In April 2008, the Federal District Court for the Southern District of California determined that the
Navy’s lessee is not required to obtain a CDP from the CCC as the Navy Broadway Complex property
is excluded from the Coastal Zone under the CZMA (Manchester v. California Coastal Commission,
Case No. 07cv1099 [25 April 2008]). The CCC has filed a Notice of Appeal with the Ninth Circuit
Court of Appeals. The Coastal Commission’s brief is due on 27 February 2009.

Comment T10-j
The parking requirements for the Navy Broadway Complex were set through the approval of the 1992
Development Agreement. Since the Development Agreement was signed, the City has adopted
parking space requirements for developments through the Centre City Planned District Ordinance
(PDO). The PDO also identifies rates that were established by the Port District for uses under their
jurisdiction in the NEAVP. However, the PDO would not apply “where lands are subject to the
jurisdiction of other agencies and organizations, including the United States Government, State of
California, San Diego Unified Port District, or County of San Diego, any superseding authority of
those agencies shall apply (PDO section 151.0301).” Further, while the parking rates set by the
Development Agreement, which were agreed to by the Navy, the City, and CCDC, supersede those
set by the PDO, the comparisons that have been made in the EA show that the parking rates set in
the Development Agreement produce similar results to those used for new developments in Centre
City.
T-66
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Comment T10-k
The proposed action would include an expansion of public space and a mix of uses on the Navy
Broadway Complex site and is included as part of the NEAVP. The proposed action would include
1.9-acres of open space at the foot of Broadway, the extension of E, F, and G streets through the site
(including the dedication of G Street to pedestrian activity), public attractions such as a museum, and
a variety of other commercial and retail space that would be available to residents and visitors. The
redevelopment of the Navy Broadway Complex is part of the NEAVP for the redevelopment of the
San Diego waterfront into a public esplanade. The NEAVP, when completed, will include almost 12
acres of park and open space and calls for 5 acres of gardens, 5 acres of hardscape and landscape
area, and more than 1,700 trees. As such, the proposed 1.9-acre open space at the foot of
Broadway would be part of a larger open space on the waterfront, as indicated by the commenter.
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1

whatever it is , was going to be part of a bigger 10 - acre

2

park in this area here .

3

going to be any 10 - acre park in the area .

4

And now, of course , there ' s not

So this was just going to be a section of where

5

the lO - acre park was going to -- was going to be part of a

6

bigger thing that included a lot of the -- if you look at

7

the old , the documents that included a lot of where Lane

8

Field is again and included a lot of where Harbor Drive is

9

again and Broadway .

10

So if you could also look at in the original

11

Development Agreement , yes , it does say, you know,

12

specific amounts of parking , but it should also be related

13

to the original Environmental Impact Statement that said

14

that there ' s going to be a 10 . 5 -- 10- plus - acre park

15

there .

16

Thank you very much .

17

THE MEETING OFFICER :

18

I ' ll again ask , is there anyone else that

19

Thank you , Ms . Rhodes .

desires to make any oral public comments at this meeting?

20

The notice for this public meeting indicated

21

that it would remain open until 8 : 00 p . m. this evening ,

22

but there being no additional speakers that desire to

23

speak at this time , I am going to recess the meeting .

24
25

Tl().k

00"

We will again be in the open house format that
we were in prior to beginning this meeting , and should

(800) 939- 0080

WVM . KRAMM . Ca1

(619) 239- 0080
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Comment L4-a
This is a general comment regarding the USGS review of the EA. No further response is necessary.

L-11

Comment L4-b
1.
2.
3.
4.
5.
6.

L-12

The EA text has been revised to say simply “magnitude” over “Richter magnitude.”
The term “reoccurring” has been deleted from the EA as suggested.
A discussion about the difficulty in locating faults has been added, as suggested.
As suggested, the quotations have been deleted.
The word “generally” has been added.
The tsunami discussion has been added, as suggested.

525 S. WilsonA\'etluc
Pasatkna. CA 91106

626-583·n24

L-13

Comment L4-c
The USGS has included a publication that discusses earthquake probability and the science behind
tectonic activity. This publication is intended to provide additional background and is not a comment
on the EA.
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How Did Scientists Make This Forecast?
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Comment L16-IIa
As indicated in Comment L4-a, L8, and L-9g, the U.S. Geological Survey, CCDC, and the City concur
that the level of analysis presented in the EA is sufficient at this stage. The Navy and lessee would
continue to coordinate with these agencies to ensure that relevant precautionary measures are being
taken. The Navy and non-Navy uses would comply with current construction practices and the latest
applicable seismic safety and building code regulations adopted for downtown development by the
City of San Diego and state of California. Applying set-backs to active faults is an approach that has
been used in downtown San Diego. There have been development projects where active faults were
discovered within the development footprint and the placement of structures is planned to account for
the fault zones. The San Diego Police Administration Complex on Broadway is an example of one
such project located at 1401 Broadway, which was built in 1987 in consideration of the known fault to
include appropriate setbacks and design practices. While it is not deemed necessary at this point, if it
becomes necessary in the future, a similar strategy could be employed at this site.

Comment L16-IIb
The site is not located within an active fault zone based on the State of California Earthquake Hazard
Maps. While this does not preclude the presence of an active fault at the site, it allows the
presumption that one is not present. In addition, the lessee contracted a State Licensed geotechnical
engineer firm to perform a geologic fault investigation for the property. Conclusions from that
investigation were “The investigation did not find signs of faulting at the site” and “From a
geotechnical standpoint, it is our opinion that the site is suitable for the proposed development…”
(GEOCON 2006). In addition as described in response to comment L16-IIa, appropriate approaches
are available, if in the future an active fault is discovered at the site.
Comment L16-IIc
The Jeffery A. Johnson, Inc. report (2007) has been reviewed as part of the preparation of the EA.
The Jeffery A. Johnson, Inc. report (2007) relies on the data produced by GEOCON (2006) for this
site and the site immediately north across Broadway (GEOCON 2006). GEOCON reviewed the same
data and reached the conclusion that signs of faulting were not present at the site, nor at the site
immediately to the north. The regional data cited in the Jeffery A. Johnson, Inc. report refers the
presence of the old shoreline as a potential geomorphic feature related to the fault. Given that the
movement on the Coronado Fault is west side up – east side down, and the fact that an east-facing
slope on Coronado is attributed to the fault, the former west facing shore line is not a likely fault
related feature. Again, the inference that complex faulting exists at the site is highly speculative.
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Comment L16-IId
At this point in time, based on the lack of a mapped active fault at the site on the State of California
Earthquake Hazard Map, and the conclusions of the GEOCON (2006) report, it appears unlikely that
an active fault exists at the site. Based on the current practice for similar projects in downtown San
Diego, development on sites with mapped active faults has proceeded by adjusting the placement of
structures around the faults. The Navy is unaware of any similar sites where faulting precluded
development.
Comment L16-IIe
As stated in the EA, as the project moves forward it would comply with all appropriate regulations. If
further geotechnical investigations are deemed necessary, they would be performed.
Comment L16-IIf
The EA has reached the same conclusions regarding faulting as the 1990 EIS that was approved for
this site. The EIS concluded that is unlikely for an active fault to transect the site. Since the EIS, the
location of the Coronado Fault in San Diego Bay has been revised to an area south of the site, but
based the fact that this data has been reviewed by the State and they have not revised their
Earthquake Hazard Maps to include any areas north of San Diego Bay for the Coronado Fault, and
the conclusions of the GEOCON (2006) investigation, the premise that the presence of an active fault
at the site is unlikely is still valid. The second conclusion reached in the EIS was that if an active fault
were discovered in construction or future investigations “… it would be inconsistent with current
engineering and geologic practice to site structures directly across the fault. Therefore, development
options would likely include relocating structures so that they are not sited across the fault”
(Woodward Clyde 1990). As such, the conclusions in this EA are consistent with those in the
previously approved EIS, and are therefore adequate in its scope.
Comment L16-IIg
Dr. Susan Hough of the USGS was contacted, and she agreed to review and comment on the Draft
EA. While the nature of the geologic and seismic issues involved in the EA and Dr. Hough’s initial
impressions of the project were communicated to the Navy, no formal comments for the Draft EA
were available at the time of its publication. Since then, Dr. Hough has reviewed and provided written
comments on the Draft EA (see Comment L4-a). Dr. Susan Hough, the Scientist in Charge of the
USGS’s southern California Office, has opined that the Geology section presents a thorough and upto-date summary of known geological hazards to which the Navy Broadway Complex is potentially
exposed.

Comment L16-IIh
One of the major areas of concern related to global climate change is rising sea level. Worldwide
average sea level appears to have risen about 0.4 to 0.7 foot over the past century based on data
collected from tide gauges around the globe, coupled with satellite measurements taken over
approximately the last 15 years, as reported in the Intergovernmental Panel on Climate Change’s
(IPCC) Fourth Assessment Report. Various gauge stations along the coast of California show an
increase similar to the global trends (CCCC 2006). Over the past several decades, sea level
measurements in San Diego show that sea level has risen at a rate of almost 0.6 foot per century,
which closely mirrors sea level rise averaged over the global ocean (estimated from an array of tide
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gages), as reported by the San Diego Foundation’s Regional Focus Study on Climate Change
Impacts in the San Diego region.
Various global climate change models have projected a rise in worldwide average sea level of 0.3–
2.9 feet by 2100 (IPCC Third Assessment Report). Updated model results provided by the IPCC in
2007 put the range at 0.6–1.9 feet by 2099 (IPCC Fourth Assessment Report). The ranges are
narrower than in the Third Assessment Report mainly because of improved information about some
uncertainties in the projected contributors to sea level rise. Although these projections are on a
global scale, the rate of relative sea level rise experienced at many locations along California’s coast
is relatively consistent with the worldwide average rate of rise observed over the past century.
Low-lying coastal areas of San Diego are at risk due to reasonably foreseeable sea level rise. Sea
level is predicted to rise by 12–18 inches by 2050 based on global climate change model simulations
(San Diego Foundation 2008). Both moderate and high projections are expected to result in sea
levels that will affect the region by increasing the frequency, duration, and magnitude of extremewater-level events. Extreme-water-level events are created by a combination of high tides, Pacific
climate disturbances such as El Niño, low-pressure systems, and associated storm surges. Extremewater-level events are expected to increase substantially with elevated sea levels. Given a 1-foot rise
in sea level, as predicted in low-end sea level rise projections, the frequency of a 100-year event
would increase tenfold. Importantly, as decades proceed, these simulations also contain an
increasing tendency for heightened sea level events to persist for more hours, which would likely
impose a greater threat of coastal erosion and other damage.
Section 3.6 of the EA discusses the nature and condition of soils on the project site. Due to the
shallow water table and nature of the fill soils at the project site as well as all along the waterfront,
there is a high potential for liquefaction at the project site. This scenario is typical for many
developments downtown and along the waterfront. The site-specific geotechnical report (GEOCON
2006) includes recommendations to reduce potential impacts from liquefaction and the proposed
action would incorporate all recommended measures. Such measures include the use of piles driven
into deeper stable soils to transfer weight of the buildings off the liquefiable soils, and design of quay
walls to withstand the effects of liquefaction. It is not known at this time how potential sea levels
associated with global climate change would impact this and other shoreline projects on San Diego
Bay over what period of time; however, the best management practices and engineering techniques
identified in the geotechnical report would reduce impacts related to liquefaction to a level below
significant.
Comment L16-III
An analysis of climate change has been added to Section 4.2.8 (air quality cumulative analysis) of the
EA.
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Comment L18-k
The museum attendance exceeding all expectations would suggest it adds unique and valued
character to the San Diego Bay. The improved access associated with the extension of E, F, and G
streets would only serve to improve circulation and visibility of the museum, in accordance with the
CCCs enforceable policies.

Comment L18-l
The Old Police Headquarters and Park Project is included (as project number 15) in the cumulative
analysis for the proposed action in Section 4.1.1 of the EA. The proposed action is evaluated in
terms of this growth downtown.

Comment L18-m
Improvements to the Broadway Pier are part of the Port District’s NEAVP. This project is considered
in the cumulative analysis for the proposed action in Section 4.1.2 of the EA.
Comment L18-n
Section 3.6 of the EA contains an analysis of the geologic, seismicity, and soil conditions at this site.
Primary documents referenced and summarized in this section include the GEOCON 2006 study.
The GEOCON 2006 study was an onsite detailed geologic fault investigation, which provided
information as to whether the Coronado Fault or any other unknown faults were present beneath the
Navy Broadway Complex. This report included seismic reflection as well as additional data, such as
cone penetrometer (CPT) information. After review of all of the information, including the seismic
reflection data, it was concluded that there were no signs of faulting at the site. Prior to any
development onsite, however, the lessee would be required to coordinate with CCDC and the City to
ensure that all regulatory requirements regarding geologic issues have been met and that the
development plan considers all geologic issues onsite.
In addition, Dr. Susan Hough, the Scientist in Charge of the United States Geological Survey’s
(USGS) southern California Office, has opined that the EA “presents a thorough and up-to-date
summary of known geological hazards to which the Broadway Complex is potentially exposed…and
will be subject to the same strict building codes and other state statues as any other project in
California.” Please see comment letter L-4 for the full USGS opinion.
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Comment L18-o
Based on current threat reporting there is no known specific threat targeting the current or proposed
Navy Broadway Complex in San Diego. While an ultimate goal of virtually all military operations is to
support the War on Terrorism, the Navy uses onsite would be limited to administrative functions that
are not directly involved in ongoing combat missions and do not render the buildings as “critical
facilities,” which are facilities that must remain mission operational during periods of national crisis
and/or if subjected to terrorist attack. ATFP standards, which are designed to minimize mass
casualties related to terrorist events, would apply to all Navy-occupied buildings (with at least 25
percent occupied by DoD personnel). This would include restrictions on site planning such as
standoff distances, unobstructed space, drive-up and drop-off areas, access roads, and parking;
structural design; and electrical and mechanical design. ATFP minimum stand-off distances would be
feasible on any of the blocks on the project site.
Please see response to comments L1-a through L1-e for a discussion regarding water quality.
Comment L18-p
The Navy has taken into consideration all of the CCCs comments and responded to them as
indicated in response to comments L18-a through L18-o. The Navy stands firm in its position that the
proposed action has not changed since 1992, and while the surrounding area has, the changes do
constitute significant new circumstances or information relevant to the proposed action’s affect on
coastal uses or resources. Additionally, downtown planning documents have forecasted this growth
and anticipated redevelopment of the Navy Broadway Complex. The EA presents a thorough
analysis of implementation of the Development Agreement in current (2008) conditions, and has
determined that with the implementation of mitigation measures identified in the Mitigation Monitoring
Report and additional measures identified in the EA, would not have adverse environmental impacts.
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Comment L8
This is a general comment regarding CCDC review of the EA. CCDC indicates that they responsible
for reviewing any development proposals presented by the lessee to ensure their conformance to the
terms and conditions of the Development Agreement. CCDC notes that while the geotechnical report
prepared for the site (GEOCON 2006) has not been formally reviewed, that the Navy is required to
adhere to all substantive requirements of the City building permits and that additional studies would
be required prior to construction activity. The lessee will continue to coordinate with the City to
ensure all requirements are met. This is consistent with the conclusions of the EA. No further
response is necessary.
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Comment L9-a
The City of San Diego indicates that the Geology analysis of the EA (Section 3.6) generally conforms
to the terms of the Development Agreement and City’s requirements for development projects in
downtown San Diego.

Comment L9-b
This comment provided by the City has been noted. It results in no changes to the conclusions or
analysis present in the EA.
Comment L9-c
This grammatical change has been made in the EA to clarify the Historic Preservation and MMRP
status.
Comment L9-d
The EA included a technical error in referencing that the site is visible from Shelter Island. The EA
has been revised accordingly.
Comment L9-e
The Navy has contacted local emergency responders to get an update on their response times since
2005, and no formal response has been provided at this time. As suggested by the City, there have
been no substantial changes downtown that would substantially affect response times between 2005
and 2008, and while the response times are three years old, they are still considered adequate
estimates for the analysis presented in Section 3.4 of EA.
Comment L9-f
This grammatical change has been made in the EA.
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Comment L9-g
The City has reviewed the Geology analysis contained within the EA and has determined that it is
adequate. The City recommends two changes to the text in the EA, both of which have been made.

Comment L9-h
The lessee would be required to consult with the City to ensure all requirements designed to minimize
impacts to cultural resources are met.
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Comment L9-i
The City has reviewed the traffic analysis contained within the EA and has determined that it is
adequate. No further response is necessary.

Comment L9-j
The hydrology analysis has been updated to include the recently revised Urban Runoff Management
Program.

Comment L9-k
Reference to the City of San Diego General Plan and the responsible City department has been
updated in the EA.

Comment L9-l
Table 4-1 presents a list of projects that are past, present, and reasonably foreseeable, as indicated
in the “Anticipated Completion” column of the table. The title of the table inaccurately infers that the
projects are limited only as “planned projects,” as the commenter suggests. The table title has been
changed to reflect what the table actually presents.
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO
HALL OF JUSTICE
TENTATIVE RULINGS - January 22, 2009
EVENT DATE: 04/22/2009

EVENT TIME:

10:00:00 AM

DEPT.: C-71

JUDICIAL OFFICER:Ronald S. Prager

CASE NO.:

GIC880444

CASE TITLE: SAN DIEGO NAVY BROADWAY COMPLEX COALITION VS CITY OF SAN DIEGO
CASE CATEGORY: Civil - Unlimited

CASE TYPE: Toxic Tort/Environmental

EVENT TYPE: Hearing on Petition
CAUSAL DOCUMENT/DATE FILED: Amended Petition, 04/02/2008
The Court rules on petitioner San Diego Navy Broadway Complex's ("Petitioner") petition for writ of
mandate as follows:
If affirmed, the Court's tentative ruling will serve as the Court's Statement of Decision pursuant to
California Rules of Court, rule 3.1590.
Petitioner is a public benefit corporation. Petitioner is represented by Cory J. Briggs and Mekaela M.
Gladden of Briggs Law Corporation and Marco A. Gonzalez of Coast Law Group LLP.
Respondent is the City of San Diego ("Respondent"). Respondent is represented by Malinda R.
Dickenson of the Office of the City Attorney. The Real Party in Interest is Manchester Pacific Gateway
LLC ("RPI"). The RPI is represented by Steven M. Strauss, Summer J. Wynn, and Sarah R. Boot of
Cooley Godward Kronish LLP.
As a preliminary matter, Respondent and RPI's requests for judicial notice are granted.
Petitioner challenges Respondent's decisions on January 9, 2007 (Administrative Record ("AR")
195:010546-704, 10:000355:59, 11:000361-65) and February 26, 2008 (AR 208:018109-210) to uphold
the DSD's and CCDC's environmental determinations under section 21166.
The subject property is approximately 16 acres of land near the waterfront in Downtown San Diego,
bordered by Broadway on the north, Harbor Drive on the west and south, and Pacific Highway on the
east. (AR 2:000024-25.)
In 1990, the Navy decided to redevelop the Navy Broadway Complex and adopted an environmental
impact statement ("1990 EIS") to substantiate its decision. In 1992, the Navy and Respondent entered
into a Memorandum of Understanding, which specified that the Navy and Respondent would enter into
an agreement for the future redevelopment of the NBC site ("Development Agreement"). (AR 2:000026,
13:000402.) The Development Agreement between the Navy and Respondent contemplated that the
developer of the Project would be entitled to build up to 1,650,000 square feet of office space, 1,220,000
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square feet of hotel space, 25,000 square feet of retail facilities, and 55,000 square feet of museum or
other public-attraction space in addition to the high-rise office for the Navy's new headquarters. (AR
2:000068-29, 2:000032, and 2:000069.) At the same time, Respondent certified an environmental
impact statement. ("Final EIR/EIS") and a Mitigation and Monitoring Program ("MMP"). (AR
17:001365-72.) On March 31, 2006, the Navy selected the RPI to be its lessee and the developer of the
NBC. (AR 12:000367.) On November 22, 2006, the RPI and the United States of America, acting by
and through the Navy, entered into the Real Estate Ground Lease for Broadway Complex, Lease No.
N6247307RP07P24 ("Ground Lease"). (AR 7:000140-41.) The Ground Lease expressly required the
RPI to develop the NBC site in accordance with the Development Agreement and Guidelines. (AR
7:000165.)
In May 2006, the RPI submitted its master plan and "basic concept/schematic drawings" for step one
consistency review to the CCDC ("First Submittal"). (AR 26:007475, 355:022541.) Before the CCDC
completed its step one consistency determination for the First Submittal, Respondent completed a
formal analysis and determination under Public Resources Code section 21166 ("section 21166"). (AR
273:009972, 209:18212-16.) Respondent's Department of Development Services ("DSD") performed
the analysis. (AR 209:018212.) The DSD determined that the Project was substantially the same as the
Project analyzed and mitigated by the Final EIR/EIS and MMP. (AR 209:018212.) It concluded that
none of the conditions under section 21166 were met and so supplemental or subsequent review of the
Project was not required. (AR 209:018214-216.) On October 25, 2006, the CCDC issued its
consistency determination for the First Submittal. (AR 342:021335-76.) It also considered and adopted
the DSD's CEQA consistency analysis. (AR 344:021665-66, 021675.) Thus, it agreed with the DSD's
determination that subsequent or supplemental review was not required under section 21166. (AR
344:021676-77.) Two appeals were filed challenging the DEQA consistency analysis. (AR
183:010027-90, 184:010092-111.) On January 9, 2007, the City Council voted to deny both appeals
and uphold the DSD's and CCDC's environmental determinations under section 21166. (AR
195:010546-704, 10:000355:59, 11:000361-65.) As a result, Petitioner filed this action on February 20,
2007.
Standard of Review. Petitioner's challenges under CEQA and the SHMA are adjudicated under Code of
Civil Procedure section 1094.5. Courts must determine whether the challenged acts and decisions are
supported by substantial evidence in light of the entire record. (Pub. Resources Code §21168.) Under
section 1094.5, the central issue is whether the responding parties acted without or beyond their
jurisdiction, failed to provide a fair trial, or prejudicially abused their discretion. (Code Civ. Proc.
§1094.5(b).) An abuse of discretion exists when the responding parties have not proceeded in the
manner required by law, their order or decision is not supported by the findings, or the findings are not
supported by the evidence. (Ibid.)
Subsequent/Supplemental Review. "[A]fter a project has been subjected to environmental review, the
statutory presumption flips in favor of the developer and against further review." (Moss v. County of
Humboldt (2008) 162 Cal.App.4th 1041, 1049 (hereafter "Moss").) "[T]he interests of finality are favored
over the policy of favoring public comment." (Mani Bros. Real Estate Group v. City of Los Angeles
(2007) 153 Cal.App.4th 1385, 1399.)
Generally, the lead agency's role in evaluating a proposal's environmental impacts is complete upon
approval of the proposal even if additional information appears after the approval. (Cal. Code of Regs,
tit. 14 ("CEQA Guidelines"), §15162(c).) Even so, the lead agency must subject the proposal to further
environmental review if it is called on later to take another discretionary action on the proposal and one
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of the criteria for updating the previously certified EIR is satisfied. (Ibid.)
Section 21166 prohibits agencies from requiring a subsequent or supplemental EIR unless one or more
of the following events occur: (1) substantial changes are proposed in the project which will require
major revisions of the previous EIR, (2) substantial changes occur with respect to the circumstances
under which the project is being undertaken which will require major revisions in the previous EIR, or (3)
new information, which was not known and could not have been known at the time the previous EIR was
certified as complete, becomes available. Under the statute's first two prongs, an agency is prohibited
from requiring subsequent review unless there is substantial "evidence of such 'substantial changes' in
the project or surrounding circumstances that 'major revisions' of the prior EIR are required." (Pub.
Resources Code §21166(a), (b).) Under the third prong, an agency is prohibited from requiring
subsequent review unless "[1] 'new' information of substantial importance becomes available, [2] the
'new information' was not known and could not have been known at the time the EIR was certified; and
[3] the 'new information' shows either that the project will have one or more significant effects not
previously discussed in the EIR or that significant effects previously examined will be substantially more
severe than shown in the EIR." (A Local & Regional Monitor v. City of Los Angeles (1993) 12
Cal.App.4th 1773, 1800 (hereafter "ALARM") (emphasis in original); CEQA Guidelines §15162.) If any
of the conditions are not satisfied, "the agency is prohibited from requiring a subsequent EIR." (Ibid.
(emphasis in original); See also Moss, supra, 162 Cal.App.4th at pp. 1061-1062.) A court reviewing an
agency decision under section 21166 is held to the "substantial evidence" standard of review. (See e.g.,
Santa Teresa Citizen Action Group v. City of San Jose (2003) 114 Cal.App.4th 689, 702-704; CEQA
Guidelines §15384.)
The Court has reviewed the record in light of the parties' briefs and the applicable law and concludes the
petition for writ of mandate should be denied for the reasons stated below.
Petitioner's moving papers set forth the following issues to be considered by the Court: (1) Did
Respondent prejudicially abuse its discretion under CEQA by approving the recent proposal for
implementing redevelopment of the NBC without first performing an up-to-date environmental review?
and (2) Did Respondent prejudicially abuse its discretion under the Seismic Hazards Mapping Act
("SHMA") by not requiring a geotechnical report? In addition to these issues, the Respondent and RPI
presented procedural issues for the Court to address.
Procedural Issues. Respondent and RPI contend that Petitioner failed to exhaust administrative
remedies, failed to file a statement of issues, and failed to fairly portray the evidence in the
administrative record.
As to the issue of exhaustion of administrative remedies, Petitioner presented evidence that it
communicated to the City Council its desire for that body to consider the issues of water supply,
groundwater contamination, particulate matter, greenhouse gas, and climate change though the
PowerPoint presentation it presented at the public hearing. (PET AR 196:10707-24.) This is sufficient
evidence that it did exhaust its administrative remedies.
As to the issue of whether Petitioner failed to file a statement of issues, Petitioner presented evidence
that the Court relieved Petitioner of the necessity of filing a Statement of Issues pursuant to Public
Resources Code section 21167.8 due to Respondent's failure to provide the AR in a timely manner.
(Briggs Dec., ¶1-3, 5.) Respondent and RPI did not refute this fact.
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As to the issue of whether Petitioner failed to fairly portray the evidence in the administrative record, the
court notes that in Citizens for a Megaplex-Free Alameda v. City of Alameda (2007) 149 Cal.App.4th 91,
112-113, the court stated that "[i]t is [petitioner's] burden to demonstrate that there is not sufficient
evidence in the record to justify the City's action. [Citation] To do so, an [petitioner] must set forth in its
brief all the material evidence on the point, not merely its own evidence. [Citation] A failure to do so is
deemed a concession that the evidence supports the findings." Petitioner's Reply admits that it did not
comply with this requirement and, in fact, believes that it was not required to do so. (Reply, p. 5.)
However, Petitioner failed to show why the burden should differ at the trial versus appellate level.
Therefore, the petition is denied on this procedural ground.
Substantive Issues.
following issues.

Petitioner contends that Respondent abused its discretion with respect to the

Consistency Determination. Petitioner contends that the CCDC's consistency determinations on the
Master Plan and Superseding Master Plan for redevelopment of the Project were discretionary actions.
On the other hand, Respondent and RPI presented evidence to show that nothing more than ministerial
decisions were involved. More specifically, the Development Agreement stated that review of the plans
would be ministerial. (AR 2:000025.) Furthermore, the CCDC used a standard crafted by Respondent
and the Navy. (AR 2:000025-26.) Finally, aesthetic issues are the subject of local ordinances, not
CEQA. (Bowman, supra, 122 Cal.App.4th at p. 593.) Thus, there is substantial evidence in the record
to support Respondent's actions on this issue.
Seismic Impacts. Petitioner contends that substantial changes in circumstances and new information
have arisen since the Final EIR/EIS. On the other hand, Respondent and RPI presented evidence that
whether or not an active fault was located under the Project was considered in the Final EIR/EIS. (AR
15:000973-74, 16:001159.) Mitigation measures were imposed to reduce the risks associated with
seismic hazards to less than significant. (AR 202:017830-31, 15:000936, 198:017583, 355:0222522.)
Respondent and RPI also pointed out that the GEOCON Report concluded that tests were unable to
locate an active fault. (AR 151:009660, 33:007792-93.) Thus, there is substantial evidence in the
record to support Respondent's actions on this issue.
Water Supply Impacts. Petitioner contends that substantial changes in circumstances and new
information have arisen since the Final EIR/EIS. On the other hand, Respondent and RPI presented
evidence that the Final EIR/EIS considered water-supply issues. (AR 13:000597-99, 15:000824.) The
Final EIR/EIS also contained mitigation measures and responses to comments on this issue. (AR
15:000918-19, 15:000938, 15:000957.) Notably, the DSD and CCDC incorporated information
regarding water supply in their determinations and studies. (AR 20:003327-31, 22:006222-26; See also
AR 23:00666-68, 24:007174-80.) Most importantly, Respondent and RPI correctly pointed out that
Water Code section 10910 applies to initial determinations. The initial determination of whether to
prepare an EIR, negative declaration, or mitigated negative declaration in this case was made in the
1990s. Thus, there is substantial evidence in the record to support Respondent's actions on this issue.
Groundwater Impacts. Petitioner contends that substantial changes in circumstances and new
information have arisen since the Final EIR/EIS. On the other hand, Respondent and RPI presented
evidence that the Final EIR/EIS analyzed potential impacts from groundwater contamination from
construction. (AR 15:000983-85, 16:001168-70, 17:001353-54.) It also states that treatment of
contaminated water and compliance with the RWQCB's and NPDES standards will be required for
construction dewatering. (AR 15:000983-85, 16:001168-70.) The MMP also includes mitigation
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requiring the RPI to obtain a discharge permit from the RWQCB. (AR 17:001353-54, 22:006153-54.)
Since the Final EIR/EIR, the NEAVP-EIR has analyzed potential impacts from contaminated
groundwater on the Project site (AR 19:002384-86) and concluded that mitigation, including compliance
with RWQCB, NPDES, and City discharge standards, will mitigate construction dewatering impacts
below a level of significance. (AR 19:002387-88; See also CCDC's 2007 Initial Study, 23:006646049,
2006 Navy EA, 22:006261-73.) The Ground Lease also requires the RPI to comply with applicable
federal, state, and City regulations regarding water quality. (AR 7:000172.) Finally, Respondent's Storm
Water Management and Discharge Ordinance prohibits and regulates the discharge of "Non-Storm
Water Discharges" into the storm water conveyance system. (SDMC §§43.0301, 43:0304, 43.0305.)
Thus, there is substantial evidence in the record to support Respondent's actions on this issue.
Particulate Matter Impacts. Petitioner contends that substantial changes in circumstances and new
information have arisen since the Final EIR/EIS. On the other hand, Respondent and RPI presented
evidence that the Final EIR/EIS did analyze the potential effects of diesel particulate matter. (AR
13:000640-42, 15:000824.) It concluded that the impacts from "exhaust emissions from construction
equipment" would be temporary and insignificant. (AR 13:000640-42.) In addition, the NEAVP-EIR
concluded that "emissions from equipment exhaust are adverse but less than significant" while the 2006
Navy EA concluded that there would be no significant adverse impact from diesel particulates. (AR
22:006288 and 20:003392-99.) Thus, there is substantial evidence in the record to support
Respondent's actions on this issue.
Greenhouse Gas and Climate Change Impacts. Petitioner contends that substantial changes in
circumstances and new information have arisen since the Final EIR/EIS. However, Respondent and RPI
correctly note that CEQA does not require review of GHG emissions. At this time, the Office of Planning
and Research is still in the process of adopting CEQA Guidelines concerning GHG emissions. (Pub.
Resources Code §21083.05.) Public agencies are not required to consider or proposed draft regulations
when evaluating a project. (Chaparral Greens, supra, 50 Cal.App.4th at p. 1145.)
Cumulative Impacts. Petitioner contends that substantial changes in circumstances and new information
have arisen since the Final EIR/EIS. On the other hand, Respondent and RPI presented evidence that
the Final EIR/EIS contained a cumulative impact analysis. (AR 13:000709-12, 15:000824.) In addition,
the CCDC's 2007 Initial Study and the 2006 Navy EZ considered the Project's cumulative impacts. (AR
22:006323-41, 23:006613-23.) The NEAVP-EIR also included the Project in its cumulative impact
analysis. (AR:002818-38.) Finally, several other environmental documents certified by Respondent
assumed full build out of the Project in their cumulative impact analyses. (AR 18:001841-64, 18:001900,
19:002829, 20:003179, 20:003441-54, 22:006336-41, 24:006893-94, 24:007273-77.) Thus, there is
substantial evidence in the record to support Respondent's actions on this issue.
Terrorism Impacts. Petitioner contends that substantial changes in circumstances and new information
have arisen since the Final EIR/EIS. On the other hand, Respondent and RPI correctly note that CEQA
does not require an analysis of terrorism. San Luis Obispo Mothers for Peace v. Nuclear Regulatory
Comm. (9th Cir. 2006) 449 F.3d 1016 is factually and legally distinguishable from this case.
Seismic Hazards Mapping Act ("SHMA"). SHMA does not apply since the Project is not located within a
seismic hazard zone. (AR 355:022551; See also SRJN, Exhs. C and D.) In fact, "[n]o seismic hazard
maps have been completed by the State for the County of San Diego." (AR 161:009747.)
Therefore, the Court denies Petitioner's writ of mandate. Respondent is directed to prepare the
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Judgment in accordance with this ruling.
IT IS SO ORDERED.
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City of San Diego
SEISMIC SAFETY STUDY
Geologic Hazards and Faults
Updated 2008

Disclaimer
The information presented on these maps is primarily intended for
planning purposes and should not be construed as definitive data for a
specific site. The information presented is a collection of the most readily
available data at the time of compilation. As much of the information was
transferred from maps of differing scales, the accuracy is limited.

Development Services Department

Every reasonable effort has been made to assure the
accuracy of this map. However, neither the SanGIS
participants nor San Diego Data Processing Corporation
assume any liability arising from its use.
THESE MAPS ARE PROVIDED WITHOUT WARRANTY OF ANY KIND,
EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED
TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND
FITNESS FOR A PARTICULAR PURPOSE.
PROPRIETARY INFORMATION: The use of this information is
pursuant to sublicense agreement only. Any resale or
relicensing of this information is prohibited, except
in accordance with such sublicensing agreements.

SAN DIEGO SEISMIC SAFETY STUDY
Introduction
The first edition of the San Diego Seismic Safety Study (SDSSS) was
completed and adopted by City Council (Resolution 211594) on
September 19, 1974 to comply with California regulations requiring
cities to adopt a Seismic Safety Element within their General Plan.
The original maps, issued in 1974 and updated in 1983, have been
revised and upgraded to reflect the latest interpretation of the
geologic features and to streamline the site review process. The
new maps are poduced at a larger scale (1 inch = 800 ft.) and in
full color, incorporating the most advanced GIS computer mapping
capabilities. The GIS computer-based system provides easy public
access to the latest version of the maps, quick evaluation for permit
processing, and timely maintenance and upgrading of data.
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in "PLANNING AND DEVELOPMENT PERMITS" on sheet 2. For building
permits, refer to the procedure described in "BUILDING PERMITS" on
sheet 3.
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Disclaimer
The information presented on these maps is primarily intended for
planning purposes and should not be construed as definitive data for a
specific site. The information presented is a collection of the most readily
available data at the time of compilation. As much of the information was
transferred from maps of differing scales, the accuracy is limited.
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13 Downtown special fault zone
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The new edition contains several important changes that will shorten
the review process. Geologic Hazard Categories and Fault Zones are
now shown on a single sheet instead of two separate sheets, and the
Geotechnical Land-Use Capability sheet has been eliminated. A
revision and expansion of the Geologic Hazard Categories, a larger
map format and scale, and the precision of GIS computer software has
allowed the elimination of two-thirds of the old maps. This edition
simplifies and consolidates the review process for all city departments by utilizing the same criteria (Geologic Hazard Categories)
for site evaluation.
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338

12 Potentially Active, Inactive, Presumed Inactive,
or Activity Unknown
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53

11 Active, Alquist-Priolo Earthquake Fault Zone
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The SDSSS can be used to determine what geologic conditions are
likely to underlie your site. The study consists of a series of
maps showing locations of faults and other geologic hazards which are
suspected or known to exist within the city of San Diego. This
information is necessary for determining which level of geotechnical
review will be required by the city when applying for planning,
development or building permits.

Index Map (NAD 27)
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1713

Every reasonable effort has been made to assure the
accuracy of this map. However, neither the SanGIS
participants nor San Diego Data Processing Corporation
assume any liability arising from its use.
THIS MAP IS PROVIDED WITHOUT WARRANTY OF ANY KIND,
EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED
TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND
FITNESS FOR A PARTICULAR PURPOSE.
PROPRIETARY INFORMATION: The use of this information is
pursuant to sublicense agreement only. Any resale or
relicensing of this information is prohibited, except
in accordance with such sublicensing agreements.
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Sheet 1

SAN DIEGO SEISMIC SAFETY STUDY: PLANNING & DEVELOPMENT PERMITS
Table 2-A

Table 2-B

Type of Hazard

Geologic Hazard Categories

Ground

Faults

11 Active, Alquist-Priolo Earthquake Fault Zone

Rupture

12 Potentially Active
Inactive, Presumed Inactive, or Activity Unknown

Nominal

Relative Risk
Low Moderate

High

Building Type/Land Use Group
I

Landslides

II

Potential
Ground
Failure

Coastal
Bluff

Slide-Prone Formations

Generally
Stable

Stability

Liquefaction

Instability

Moderately Stable Generally Unstable

Slope

21 Confirmed, known, or highly suspected

23 Friars: neutral or favorable geologic structure

Potential

1. Referring to the Index (Sheet 1), find the map sheet number containing
your site. Turn to the proper map sheet and locate your site.

Group

13 Downtown special fault zone

22 Possible or conjectured

Follow this procedure to determine which level of
geotechnical study is required by the City for
Land-Planning and Land-Development permits:

III

Nuclear Facilities, Large Dams and Regional Electrical
Power Generation Plants

2. From the map, determine the Hazard Category for your site. The
Hazard Category is identified by a specific number (11 thru 55) and
color code. Refer to Table 2-A for a description of the Hazard
Category and the relative risk assigned to the suspected type of
Hazard.

Hospitals; Fire, Police, Emergency Communication Facilities;
Critical Transportation Elements, such as Bridges, Overpasses;
Smaller Dams; Important Utility Centers
Schools, Churches, Large or Highrise Buildings, or Other
Places Normally Attracting Large Concentrations of People,
such as Civic Buildings, Large Commercial Structures, Most
Roads, Other Utilities, Grading

IV

Residential (Single-Family Residences, Apartments, etc.)
Most Commercial and Minor Public Structures

3. Determine the Building Type/Land Use Group for your project per
Table 2-B.

V

Most Industrial, Other Minor Commercial (Warehouses,
Wharves, Docks, Marinas)

4. Referring to Table 2-C, determine the required geotechnical study for
the Building Type/Land Use Group and Hazard Category at your site.

VI

Agriculture, Parks, Open Space

24 Friars: unfavorable geologic structure
25 Ardath: neutral or favorable geologic structure
26 Ardath: unfavorable geologic structure
27 Otay, Sweetwater, and others
31 High Potential -- shallow groundwater
major drainages, hydraulic fills
32 Low Potential -- fluctuating groundwater
minor drainages

Table 2-C Required Geotechnical Study

41 Generally unstable; Numerous landslides, high steep
bluffs, severe erosion, unfavorable geologic structure
42 Generally unstable
Unfavorable bedding plains, high erosion
43 Generally unstable
Unfavorable jointing, local high erosion
44 Moderately stable
Mostly stable formations, local high erosion
45 Moderately stable
Some minor landslides, minor erosion
46 Moderately stable
Some unfavorable geologic structure, minor or no erosion
47 Generally stable
Favorable geologic structure, minor or no erosion, no landslides

RELATIVE
RISK

HAZARD
CATEGORY

MODERATE TO
HIGH

11, 13, 21,
31, 41

LOW TO
MODERATE
NOMINAL TO
LOW

GEOLOGIC
SOIL
RECONNAISGEOLOGIC
INVESTIGATION
SANCE
INVESTIGATION
I-V

--

I-VI

12, 22-27,
32, 42-48,
53, 54

I-V

VI

I-V

51, 52, 55

I-V

IV

I-III

48 Generally stable
Broad beach areas, developed harbor

All
Other
Conditions

Variable Stability

51 Level mesas -- underlain by terrace deposits and bedrock
nomimal risk
52 Other level areas, gently sloping to steep terrain,
favorable geologic structure, Low risk
53 Level or sloping terrain, unfavorable geologic structure,
Low to moderate risk
54 Steeply sloping terrain, unfavorable or fault controlled
geologic structure, Moderate risk
55 Modified terrain (graded sites)
Nominal risk

Every reasonable effort has been made to assure the
accuracy of this map. However, neither the SanGIS
participants nor San Diego Data Processing Corporation
assume any liability arising from its use.
THIS MAP IS PROVIDED WITHOUT WARRANTY OF ANY KIND,
EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED
TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND
FITNESS FOR A PARTICULAR PURPOSE.
PROPRIETARY INFORMATION: The use of this information is
pursuant to sublicense agreement only. Any resale or
relicensing of this information is prohibited, except
in accordance with such sublicensing agreements.
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SAN DIEGO SEISMIC SAFETY STUDY: BUILDING PERMITS
FOOTNOTES TO TABLE 145.1802

========================================================================================================================================================================================================================

1. Hazard Category. The Hazard Category describes the geologic feature or condition
suspected at the site. The Hazard Category is determined by reference to the
current City of San Diego Seismic Safety Study (SDSSS) maps.
=====================================================================================================

2. Building, structure, and facility classes A, B, C, and D.
A. Class A includes the following:
1) Essential Facilities as defined in Section 1604.5 of the California Building Code.
2) Any building, structure, or facility where, in the opinion of the Building
Official, significant generations or storage of toxic, hazardous, or flammable
materials will occur. Quantities of these materials will be assessed in
accordance with the risks they present.
B. Class B includes the following developments, occupancy groups, and structures
provided they are not included in Class A:
1) All developments consisting of four or more structures.
2) All new structures requiring deep foundations (piers or pilings).
3) All buildings over three stories in height.
4) All buildings containing the following occupancies (Refer to 2007 California
Building Code, Chapter 3):
a. Group A, Divisions 1, 2, 3 and 4.
b. Group E.
c. Group H, Divisions 1, 2 and 3.
d. Group I, Divisions 1, 2 and 3.
5) All buildings with an occupant load of more than three hundred (300) persons
as determined by Table 10-A of the California Building Code.
6) Tanks, bins, hoppers, silos, and other storage structures of more than twenty
thousand (20,000) gallons capacity intended to store toxic, hazardous, or
flammable contents that are not associated with a building, structure, or
facility in Class A.
7) Tanks, bins, hoppers, silos, and similar structures over thirty-five (35) feet
high.
8) Towers over thirty-five (35) feet high.
9) Retaining walls (height is measured from the top of the footing to the top of
the wall):
a. Retaining walls over 12 feet in height.
b. Retaining walls over 8 feet in height supporting a surcharge or
retaining toxic, hazardous, or flammable contents.
c. Retaining walls associated with structures included in footnote 1.B.4.
C. Class C includes the following occupancy groups and structures provided they are
not included in Classes A or B:
1) All buildings containing the following occupancies (Refer to California Building
Code, Chapter 3):
a. Group A, Divisions 2, 3 and 5.
b. Group B.
c. Group E.
d. Group F, Divisions 1 and 2.
e. Group H, Divisions 4 and 5.
f. Group I, Division 1.
g. Group M.
h. Group R, Divisions 1 and 2.
i. Group S, Division 1.
2) Retaining walls (height is measured from the top of the footing to the top of the wall):
a. Retaining walls over 8 feet in height.
b. Retaining walls of any height supporting a surcharge or retaining toxic,
hazardous, or flammable contents.
3) Tanks, bins, hoppers, silos, and other storage structures intended to store
toxic, hazardous, or flammable contents.
4) Tanks, bins, hoppers, silos, and similar structures over twenty (20) feet high.
5) Towers over 20 feet high.
D. Class D includes the following occupancy groups and structures provided they are
not included in Classes A, B, or C:
1) All buildings containing the following occupancies (Refer to California Building
Code, Chapter 3):
a. Group R, Divisions 3 and 4.

Follow this procedure to determine which level of geotechnical
study is required by the City for building permits:

==============================================================================================================================================================

3. Faults and Fault Zones -- Hazard Category 11, 12, and 13.
Active and potentially active faults are defined in the most recent edition of
"Fault-Rupture Hazard Zones in California," Special Publication 42, California
Department of Conservation, Division of Mines and Geology, a copy of which is on
file at the office of the City Clerk as Document No. 00-17773-4.
Fault zones define the limits within which faults are suspected. Fault zones include
the Alquist-Priolo Earthquake Fault Zones, The Downtown Special Fault
Zone, as well as the area 100 feet on both sides of the fault lines indicated
on the current San Diego Seismic Safety Study (SDSSS) maps. Refer to SDSSS
maps for location of faults and fault zones.
The Downtown Special Fault Zone consists of an area beginning at the intersection
of the centerline of Laurel Street and the centerline of Highway 163, thence in a
general westerly and southwesterly direction along the centerline of Laurel Street
to the intersection of the centerline of Harbor Drive, thence westerly to the
intersection of the U S Bulkhead line of San Diego Bay, thence in a general
southerly and southeasterly direction along said Bulkhead line to an intersection
of the southwesterly prolongation of the centerline of 28th Street, thence
northerly along the centerline of 28th Street to the intersection of the centerline
of Ocean View Boulevard, thence northwesterly along the centerline of Ocean View
Boulevard to the intersection of the centerline of 25th Street to the intersection
of the centerline of Russ Boulevard, thence westerly along the prolongation of the
centerline of Russ Boulevard to the intersection of the centerline of Highway I-5,
thence in a general northerly and westerly direction along the centerline of
Highlway I-5 to the intersection of the centerline of Highway 163, thence generally
northerly along the centerline of Highway 163 to the point of place of beginning.

===================================================================================================

4. Liquefaction Potential -- Hazard Category 31 and 32.
When an investigation is required, adhere to Section 1802 of the 2007 California
Building Code for minimum requirements.
===================================================================================================

5. Geotechnical Report. A report of the geotechnical condition is required for sites where
geologic hazards are suspected, prior to obtaining a Building Permit. The report will
either consist of a preliminary study, a geologic reconnaissance, or an in-depth study
including field work and analysis, a geologic investigation. The geologic
reconnaissance report and the geologic investigation report shall include all pertinent
requirements as established by the Building Official. All reports shall be prepared in
accordance with the most recent edition of the City of San Diego "Technical
Guidelines for Geotechnical Reports," on file with the City Clerk as Document No.
00-17773-5. These minimum requirements shall be augmented by geologic
evaluations pertinent to the type of proposed project and aniticipated method of
construction, which should be described in the report. For buildings located in both
a fault zone and a hazard category zone, the most restrictive requirement shall
govern.

1. Referring to the Index (Sheet 1), find the map sheet number containing your site.
Turn to the proper map sheet and locate your site.
2. From the map, determine the Hazard Category for your site. The Hazard Category
is identified by a specific number (11 thru 55) and is color coded.
3. Referring to Table 145.1802, determine the required geologic study for the Hazard
Category and the proposed Building, Structure, or Facility Class (A, B, C, or D). The
footnotes to the table are provided to further clarify the procedure.

Table 145.1802

Required Geotechnical Investigation 5

==============================================================================================================================================================

Hazard Category 1

Building, Structure, and Facility Class 2

113, 133, 21, 314, 41

A, B, C, D

123, 22, 42-48, 54

A, B, C, D

23-27, 324

A, B, C

51, 52, 53, 55

A, B

NOTE: Refer to Municipal Code section 145.1802 for complete foundation
investigation requirements.

Regardless of the requirements of Table 145.1802, the Building Official may require a
geologic reconnaissance report or a geologic investigation report for any site if the
Building Official has reason to believe that a geologic hazard may exist at the site.

Note: No geologic investigations are required for occupancy Group U or any other
structure of a similar minor nature.
===================================================================================================
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